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§ 250.1 Purpose and use of donated 
foods. 

(a) Purpose. The Department pur-
chases foods and donates them to State 
distributing agencies for further dis-
tribution and use in food assistance 
programs, or to provide assistance to 
eligible persons, in accordance with 
legislation: 

(1) Authorizing donated food assist-
ance in specific programs (e.g., the 
Richard B. Russell National School 
Lunch Act for the National School 
Lunch Program (NSLP)); or 

(2) Authorizing the removal of sur-
plus foods from the market or the sup-
port of food prices (i.e., in accordance 
with Section 32, Section 416, and Sec-
tion 709, as defined in § 250.2). 

(b) Use of donated foods. Donated 
foods must be used in accordance with 
the requirements of this part and with 
other Federal regulations applicable to 
specific food assistance programs (e.g., 
7 CFR part 251 includes requirements 
for the use of donated foods in The 
Emergency Food Assistance Program 
(TEFAP)). Such use may include ac-
tivities designed to demonstrate or test 
the effective use of donated foods (e.g., 
in nutrition classes or cooking dem-
onstrations) in any programs. However, 
donated foods may not be: 

(1) Sold or exchanged, or otherwise 
disposed of, unless approved by FNS, or 
specifically permitted elsewhere in this 
part or in other Federal regulations 
(e.g., donated foods may be used in 
meals sold in NSLP); 

(2) Used to require recipients to make 
any payments or perform any services 
in exchange for their receipt, unless ap-
proved by FNS, or specifically per-
mitted elsewhere in this part or in 
other Federal regulations; or 

(3) Used to solicit voluntary con-
tributions in connection with their re-
ceipt, except for donated foods pro-
vided in the Nutrition Services Incen-
tive Program (NSIP). 

(c) Legislative sanctions. In accordance 
with the Richard B. Russell National 
School Lunch Act (42 U.S.C. 1760) and 
the Agriculture and Consumer Protec-
tion Act of 1973 (7 U.S.C. 612c note), any 
person who embezzles, willfully 
misapplies, steals, or obtains by fraud 
any donated foods (or funds, assets, or 
property deriving from such donated 

foods) will be subject to Federal crimi-
nal prosecution and other penalties. 
Any person who receives, conceals, or 
retains such donated foods or funds, as-
sets, or property deriving from such 
foods, with the knowledge that they 
were embezzled, willfully misapplied, 
stolen, or obtained by fraud, will also 
be subject to Federal criminal prosecu-
tion and other penalties. The distrib-
uting agency, or other parties, as appli-
cable, must immediately notify FNS of 
any such violations. 

§ 250.2 Definitions. 
2 CFR part 200 means the Uniform Ad-

ministrative Requirements, Cost Prin-
ciples, and Audit Requirements for 
Federal Awards published by OMB. The 
Part reference covers applicable: Acro-
nyms and Definitions (subpart A), Gen-
eral Provisions (subpart B), Post Fed-
eral Award Requirements (subpart D), 
Cost Principles (subpart E), and Audit 
Requirements (subpart F). (NOTE: Pre- 
Federal Award Requirements and Con-
tents of Federal Awards (subpart C) do 
not apply to the National School 
Lunch Program). 

ACL means the Administration for 
Community Living, which is the DHHS 
agency that administers NSIP. 

Administering agency means a State 
agency that has been approved by the 
Department to administer a food as-
sistance program. If such agency is 
also responsible for the distribution of 
donated foods, it is referred to as the 
distributing agency in this part. 

Adult care institution means a nonresi-
dential adult day care center that par-
ticipates independently in CACFP, or 
that participates as a sponsoring orga-
nization, and that may receive donated 
foods or cash-in-lieu of donated foods, 
in accordance with an agreement with 
the distributing agency. 

Backhauling means the delivery of 
donated foods to a processor for proc-
essing from a distributing or recipient 
agency’s storage facility. 

Bonus foods means Section 32, Sec-
tion 416, and Section 709 donated foods, 
as defined in this section, which are 
purchased under surplus removal or 
price support authority, and provided 
to distributing agencies in addition to 
legislatively authorized levels of as-
sistance. 
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CACFP means the Child and Adult 
Care Food Program. 

Carrier means a commercial enter-
prise that transports donated foods 
from one location to another, but does 
not store such foods. 

Charitable institutions means public 
institutions or private nonprofit orga-
nizations that provide a meal service 
on a regular basis to predominantly el-
igible persons in the same place with-
out marked changes. Some types of 
charitable institutions are included 
in§ 250.67. 

Child care institution means a nonresi-
dential child care center that partici-
pates independently in CACFP, or that 
participates as a sponsoring organiza-
tion, in accordance with an agreement 
with the distributing agency. 

Child nutrition program means NSLP, 
CACFP, SFSP, or SBP. 

Commingling means the storage of do-
nated foods together with commer-
cially purchased foods. 

Commodity offer value means the min-
imum value of donated foods that the 
distributing agency must offer to a 
school food authority participating in 
NSLP each school year. The com-
modity offer value is equal to the na-
tional per-meal value of donated food 
assistance multiplied by the number of 
reimbursable lunches served by the 
school food authority in the previous 
school year. 

Commodity school means a school that 
operates a nonprofit food service, in ac-
cordance with 7 CFR part 210, but that 
receives additional donated food assist-
ance rather than the cash assistance 
available to it under Section 4 of the 
Richard B. Russell National School 
Lunch Act (42 U.S.C. 1753). 

Consignee means an entity (e.g., the 
distributing or recipient agency, a 
commercial storage facility, or a proc-
essor) that receives a shipment of do-
nated foods from a vendor or Federal 
storage facility. 

Contract value of the donated foods 
means the price assigned by the De-
partment to a donated food which must 
reflect the Department’s current acqui-
sition price. This may alternatively be 
referred to as the USDA purchase 
price. 

CSFP means the Commodity Supple-
mental Food Program. 

Department means the United States 
Department of Agriculture (USDA). 

DHHS means the United States De-
partment of Health and Human Serv-
ices. 

Disaster means a Presidentially de-
clared disaster or emergency, in ac-
cordance with Section 412 or 413 of the 
Robert T. Stafford Disaster Relief and 
Emergency Assistance Act (42 U.S.C. 
5179–5180), in which Federal assistance, 
including donated food assistance, may 
be provided to persons in need of such 
assistance as a result of the disaster or 
emergency. 

Disaster organization means an orga-
nization authorized by FNS or a dis-
tributing agency, when appropriate, to 
provide assistance to survivors of a dis-
aster or a situation of distress. 

Distributing agency means a State 
agency selected by the Governor of the 
State or the State legislature to dis-
tribute donated foods in the State, in 
accordance with an agreement with 
FNS, and with the requirements in this 
part and other Federal regulations, as 
applicable (e.g., a State agency distrib-
uting donated foods in CSFP must 
comply with requirements in 7 CFR 
part 247). Indian Tribal Organizations 
may act as a distributing agency in the 
distribution of donated foods on, or 
near, Indian reservations, as provided 
for in applicable Federal regulations 
(e.g., 7 CFR part 253 or 254 for FDPIR). 
A distributing agency may also be re-
ferred to as a State distributing agen-
cy. 

Distribution charge means the cumu-
lative charge imposed by distributing 
agencies on school food authorities to 
help meet the costs of storing and dis-
tributing donated foods, and adminis-
trative costs related to such activities. 

Distributor means a commercial food 
purveyor or handler who is independent 
of a processor and charges and bills for 
the handling of donated foods, and/or 
sells and bills for the end products de-
livered to recipient agencies. 

Donated foods means foods purchased 
by USDA for donation in food assist-
ance programs, or for donation to enti-
ties assisting eligible persons, in ac-
cordance with legislation authorizing 
such purchase and donation. Donated 
foods are also referred to as USDA 
Foods. 
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Elderly nutrition project means a re-
cipient agency selected by the State 
Unit on Aging to receive assistance in 
NSIP, which may include donated food 
assistance. 

Eligible persons means persons in need 
of food assistance as a result of their: 

(1) Economic status; 
(2) Eligibility for a specific food as-

sistance program; or 
(3) Eligibility as survivors of a dis-

aster or a situation of distress. 
End product means a food product 

that contains processed donated foods. 
End product data schedule means a 

processor’s description of its processing 
of donated food into a finished end 
product, including the processing yield 
of donated food. 

Entitlement means the value of do-
nated foods a distributing agency is au-
thorized to receive in a specific pro-
gram, in accordance with program leg-
islation. 

Entitlement foods means donated foods 
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all of the processor’s processing facili-
ties are located. 

Multi-food shipment means a shipment 
from a Federal storage facility that 
usually includes more than one type of 
donated food. 

Multi-State processor means a proc-
essor that has entered into agreements 
with distributing or recipient agencies 
in more than one State, or that has en-
tered into one or more agreements 
with distributing or recipient agencies 
that are located in a State other than 
the State in which the processor’s 
processing facilities or business office 
is located. 

National per-meal value means the 
value of donated foods provided for 
each reimbursable lunch served in 
NSLP in the previous school year, and 
for each reimbursable lunch and supper 
served in CACFP in the previous school 
year, as established in sections 6(c) and 
17(h)(1)(B) of the Richard B. Russell 
National School Lunch Act ((42 U.S.C. 
1755(c) and 1766(h)(1)(B)). 

National processing agreement means 
an agreement between FNS and a 
multi-State processor to process do-
nated foods into end products for sale 
to distributing or recipient agencies. 

Nonprofit organization means a pri-
vate organization with tax-exempt sta-
tus under the Internal Revenue Code. 
Nonprofit organizations operated ex-
clusively for religious purposes are 
automatically tax-exempt under the 
Internal Revenue Code. 

Nonprofit school food service means all 
food service operations conducted by 
the school food authority principally 
for the benefit of schoolchildren, all of 
the revenue from which is used solely 
for the operation or improvement of 
such food services. 

NSIP means the Nutrition Services 
Incentive Program administered by the 
DHHS ACL. 

NSLP means the National School 
Lunch Program. 

Out-of-condition donated foods means 
donated foods that are no longer fit for 
human consumption as a result of 
spoilage, contamination, infestation, 
adulteration, or damage. 

Performance supply and surety bond 
means a written instrument issued by 
a surety company which guarantees 
performance and supply of end prod-

ucts by a processor under the terms of 
a processing contract. 

Processing means a commercial enter-
prise’s use of a commercial facility to: 

(1) Convert donated foods into an end 
product; 

(2) Repackage donated foods; or 
(3) Use donated foods in the prepara-

tion of meals. 
Processor means a commercial enter-

prise that processes donated foods at a 
commercial facility. 

Recipient agencies means agencies or 
organizations that receive donated 
foods for distribution to eligible per-
sons or for use in meals provided to eli-
gible persons, in accordance with 
agreements with a distributing or sub-
distributing agency, or with another 
recipient agency. Local agencies in 
CSFP, and Indian Tribal Organizations 
distributing donated foods to eligible 
persons through FDPIR in a State in 
which the State government admin-
isters FDPIR, are considered recipient 
agencies in this part. 

Recipients means persons receiving 
donated foods, or a meal containing do-
nated foods, provided by recipient 
agencies. 

Recipient agency processing agreement 
means a recipient agency’s agreement 
with a processor to process donated 
foods and to purchase the finished end 
products. 

Reimbursable meals means meals that 
meet the nutritional standards estab-
lished in Federal regulations per-
taining to NSLP, SFSP, or CACFP, and 
that are served to eligible recipients. 

Replacement value means the price as-
signed by the Department to a donated 
food which must reflect the current 
price in the market to ensure com-
pensation for donated foods lost in 
processing or other activities. The re-
placement value may be changed by 
the Department at any time. 

SAE funds means Federal funds pro-
vided to State agencies for State ad-
ministrative expenses, in accordance 
with 7 CFR part 235. 

SBP means the School Breakfast Pro-
gram. 

School food authority means the gov-
erning body responsible for the admin-
istration of one or more schools, and 
that has the legal authority to operate 
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NSLP or be otherwise approved by FNS 
to operate NSLP. 

School year means the period of 12 
months beginning July 1 of any cal-
endar year and ending June 30 of the 
following calendar year. 

Section 4(a) means section 4(a) of the 
Agriculture and Consumer Protection 
Act of 1973 (7 U.S.C. 612c note), which 
authorizes the Department to purchase 
donated foods to maintain the tradi-
tional level of assistance for food as-
sistance programs authorized by law, 
including, but not limited to, CSFP, 
FDPIR, and disaster assistance. 

Section 6 means section 6 of the Rich-
ard B. Russell National School Lunch 
Act (42 U.S.C. 1755), which authorizes 
the Department to provide a specified 
value of donated food assistance in 
NSLP. 

Section 14 means section 14 of the 
Richard B. Russell National School 
Lunch Act (42 U.S.C. 1762a), which au-
thorizes the Department to use Section 
32 or Section 416 funds to maintain the 
annually programmed levels of donated 
food assistance in child nutrition pro-
grams. 

Section 27 means section 27 of the 
Food and Nutrition Act of 2008 (7 U.S.C. 
2036), which authorizes the purchase of 
donated foods for distribution in 
TEFAP. 

Section 32 means section 32 of Public 
Law 74–320 (7 U.S.C. 612c), which au-
thorizes the Department to purchase 
primarily perishable foods to remove 
market surpluses, and to donate them 
for use in domestic food assistance pro-
grams or by charitable institutions. 

Section 311 means section 311 of the 
Older Americans Act of 1965 (42 U.S.C. 
3030a), which permits State Units on 
Aging to receive all or part of their 
NSIP grant as USDA donated foods. 

Section 416 means section 416 of the 
Agricultural Act of 1949 (7 U.S.C. 1431), 
which authorizes the Department to 
purchase nonperishable foods to sup-
port market prices, and to donate them 
for use in domestic food assistance pro-
grams or by charitable institutions. 

Section 709 means section 709 of the 
Food and Agricultural Act of 1965 (7 
U.S.C. 1446a–1), which authorizes the 
Department to purchase dairy products 
to meet authorized levels of assistance 
in domestic food assistance programs 

when such assistance cannot be met by 
Section 416 food purchases. 

Service institution means recipient 
agencies that participate in SFSP. 

SFSP means the Summer Food Serv-
ice Program. 

Similar replacement means the re-
placement of a loss of donated food 
with another type of food from the 
same food category (e.g., dairy, grain, 
meat/meat alternate, vegetable, fruit, 
etc.) that is of U.S. origin, of equal or 
better quality than that type of do-
nated food, and at least equal in value 
to the lost donated food. 

Single inventory management means 
the commingling in storage of donated 
foods and foods from other sources, and 
the maintenance of a single inventory 
record of such commingled foods. 

Situation of distress means a natural 
catastrophe or other event that does 
not meet the definition of disaster in 
this section, but that, in the deter-
mination of the distributing agency, or 
of FNS, as applicable, warrants the use 
of donated foods to assist survivors of 
such catastrophe or other event. A sit-
uation of distress may include, for ex-
ample, a hurricane, flood, snowstorm, 
or explosion. 

SNAP means the Supplemental Nutri-
tion Assistance Program. 

Split shipment means a shipment of 
donated foods from a vendor that is 
split between two or more distributing 
or recipient agencies, and that usually 
includes more than one stop-off or de-
livery location. 

State means any State of the United 
States, the District of Columbia, Puer-
to Rico, the Virgin Islands, Guam, and 
American Samoa. 

State Participation Agreement means a 
distributing agency’s agreement with a 
multi-State processor to permit the 
sale of finished end products produced 
under the processor’s National Proc-
essing Agreement to eligible recipient 
agencies in the State or to directly 
purchase such finished end products. 

State Unit on Aging means: 
(1) The State agency that has been 

approved by DHHS to administer NSIP; 
or 

(2) The Indian Tribal Organization 
that has been approved by DHHS to ad-
minister NSIP. 
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§ 250.4 Administration at the State 
level. 

(a) Distributing agency. The distrib-
uting agency, as defined in § 250.2, is re-
sponsible for ensuring compliance with 
the requirements in this part, and in 
other Federal regulations referenced in 
this part, in the distribution and con-
trol of donated foods. In order to re-
ceive, store, and distribute donated 
foods, the distributing agency must 
enter into a written agreement with 
FNS (the Federal-State Agreement, form 
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compliance with procurement require-
ments in 2 CFR part 200, subpart D, and 
USDA implementing regulations at 2 
CFR parts 400 and 416, as applicable, to 
obtain the services of a commercial en-
terprise to conduct activities relating 
to donated foods. The distributing 
agency, or a recipient agency, must 
also ensure compliance with other ap-
plicable Departmental regulations in 
such procurements—for example, a 
school food authority must ensure 
compliance with requirements in 
§§ 210.16 and 210.21 of this chapter, and 
in subpart D of this part, in procuring 
the services of a food service manage-
ment company. 

§ 250.5 Civil rights. 

Distributing agencies, subdistrib-
uting agencies and recipient agencies 
must comply with the Department’s 
nondiscrimination regulations (7 CFR 
parts 15, 15a, and 15b) and the FNS civil 
rights instructions to ensure that in 
the operation of the program no person 
is discriminated against on protected 
bases as such bases apply to each pro-
gram. 

Subpart B—Delivery, Distribution, 
and Control of Donated Foods 

SOURCE: 81 FR 23104, Apr. 19, 2016, unless 
otherwise noted. 

§ 250.10 Availability and ordering of 
donated foods. 

(a) Ordering donated foods. The dis-
tributing agency must utilize a re-
quest-driven ordering system in sub-
mitting orders for donated foods to 
FNS. As part of such system, the dis-
tributing agency must provide recipi-
ent agencies with the opportunity to 
submit input, on at least an annual 
basis, in determining the donated foods 
from the full list that are made avail-
able to them for ordering. Based on the 
input received, the distributing agency 
must ensure that the types and forms 
of donated foods that recipient agen-
cies may best utilize are made avail-
able to them for ordering. The distrib-
uting agency must also ensure that do-
nated foods are ordered and distributed 
only in amounts that may be utilized 
efficiently and without waste. 

(b) Provision of information on donated 
foods. The distributing agency must 
provide recipient agencies, at their re-
quest, information that will assist 
them in ordering or utilization of do-
nated foods, including information pro-
vided by USDA. Information provided 
to recipient agencies must include: 

(1) The types and quantities of do-
submcy 

mustho eies may bes4ting regt
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out-of-condition (as this term is de-
fined in § 250.2), or are not in accord-
ance with ordered amounts. The dis-
tributing or recipient agency, or other 
consignee, must provide notification of 
the receipt of donated food shipments 
to FNS, through electronic means, and 
must maintain an electronic record of 
receipt of all donated food shipments. 

(c) Replacement of donated foods. The 
vendor is responsible for the replace-
ment of donated foods that are deliv-
ered out-of-condition. Such responsi-
bility extends until expiration of the 
vendor warranty period included in the 
vendor contract with USDA. In all 
cases, responsibility for replacement is 
contingent on the determination that 
the foods were out-of-condition at the 
time of delivery. Replacement must be 
in-kind, unless FNS approves similar 
replacement (the terms in-kind and 
similar replacement are defined in 
§ 250.2). If FNS determines that phys-
ical replacement of donated foods is 
not cost-effective or efficient, FNS 
may: 

(1) Approve payment by the vendor to 
the distributing or recipient agency, as 
appropriate, for the value of the do-
nated foods at time of delivery (or at 
another value determined by FNS); or 

(2) Credit the distributing agency’s 
entitlement, as feasible. 

(d) Payment of costs relating to ship-
ments. The Department is responsible 
for payment of processing, transpor-
tation, handling, or other costs in-
curred up to the time of delivery of do-
nated foods to a distributing or recipi-
ent agency, or other consignee, as the 
Department deems in its best interest. 
However, the distributing or recipient 
agency, or other consignee, is respon-
sible for payment of any delivery 
charges that accrue as a result of such 
consignee’s failure to comply with pro-
cedures in FNS instructions—e.g., fail-
ure to provide for the unloading of a 
shipment of donated foods within a des-
ignated time period. 

(e) Transfer of title. In general, title to 
donated foods transfers to the distrib-
uting agency or recipient agency, as 
appropriate, upon acceptance of the do-
nated foods at the time and place of de-
livery. Title to donated foods provided 
to a multi-State processor, in accord-
ance with its National Processing 

Agreement, transfers to the distrib-
uting agency or recipient agency, as 
appropriate, upon acceptance of the 
finished end products at the time and 
place of delivery. However, when a re-
cipient agency has contracted with a 
distributor to act as an authorized 
agent, title to finished end products 
containing donated foods transfers to 
the recipient agency upon delivery and 



550 

7 CFR Ch. II (1–1–21 Edition) § 250.12 



551 

Food and Nutrition Service, USDA § 250.13 

(1) Assure storage, management, and 
transportation of donated foods in a 
manner that properly safeguards them 
against theft, spoilage, damage, or 
other loss, in accordance with the re-
quirements in this part; 

(2) Assure compliance with all Fed-
eral, State, or local requirements rel-
ative to food safety and health, includ-
ing required health inspections, and 
procedures for responding to a food re-
call; 

(3) Assure storage of donated foods in 
a manner that distinguishes them from 
other foods, and assure separate inven-
tory recordkeeping of donated foods; 

(4) Assure distribution of donated 
foods to eligible recipient agencies in a 
timely manner, in optimal condition, 
and in amounts for which such recipi-
ent agencies are eligible; 

(5) Include the amount of insurance 
coverage obtained to protect the value 
of donated foods; 

(6) Permit the performance of on-site 
reviews of the storage facility by the 
distributing agency, the Comptroller 
General, the Department of Agri-
culture, or any of its duly authorized 
representatives, in order to determine 
compliance with requirements in this 
part; 

(7) Establish the duration of the con-
tract, and provide for extension or re-
newal of the contract only upon fulfill-
ment of all contract provisions; 

(8) Provide for expeditious termi-
nation of the contract by the distrib-
uting agency for noncompliance with 
its provisions; and 

(9) Provide for termination of the 
contract by either party for other 
cause, after written notification of 
such intent at least 60 days prior to the 
effective date of such action. 

§ 250.13 Efficient and cost-effective 
distribution of donated foods. 

(a) Direct shipments. The distributing 
agency must ensure that the distribu-
tion of donated foods is conducted in 
the most efficient and cost-effective 
manner, and, to the extent practical, in 
accordance with the specific needs and 
preferences of recipient agencies. In 
meeting this requirement, the distrib-
uting agency must, to the extent prac-
tical, provide for: 

(1) Shipments of donated foods di-
rectly from USDA vendors to recipient 
agencies, including two or more recipi-
ent agencies acting as a collective unit 
(such as a school co-op), or to the com-
mercial storage facilities of such agen-
cies; 

(2) Shipments of donated foods di-
rectly from USDA vendors to proc-
essors for processing of donated foods 
and sale of end products to recipient 
agencies, in accordance with subpart C 
of this part; and 

(3) The use of split shipments, as de-
fined in § 250.2, in arranging for deliv-
ery of donated foods to recipient agen-
cies that cannot accept a full truck-
load. 

(b) Distributing agency storage and dis-
tribution charge. (1) If a distributing 
agency determines that direct ship-
ments of donated foods, as described in 
paragraph (a) of this section, are im-
practical, it must provide for the stor-
age of donated foods at the distributing 
agency level, and subsequent distribu-
tion to recipient agencies, in the most 
efficient and cost-effective manner pos-
sible. The distributing agency must use 
a commercial storage facility, in ac-
cordance with § 250.12(f), if the use of 
such system is determined to be more 
efficient and cost-effective than other 
available methods. 

(2) The distributing agency must uti-
lize State Administrative Expense 
(SAE) funds in child nutrition pro-
grams, as available, to meet the costs 
of storing and distributing donated 
foods for school food authorities or 
other recipient agencies in child nutri-
tion programs, and administrative 
costs related to such activities, in ac-
cordance with 7 CFR part 235. If SAE 
funds, or any other Federal or State 
funds received for such purpose, are in-
sufficient to fully meet the distrib-
uting agency’s costs of storing and dis-
tributing donated foods, and related 
administrative costs (e.g., salaries of 
employees engaged in such activities), 
the distributing agency may require 
school food authorities or other recipi-
ent agencies in child nutrition pro-
grams to pay a distribution charge, as 
defined in § 250.2, to help meet such 
costs. The distribution charge may 
cover only allowable costs, in accord-
ance with 2 CFR part 200, subpart E, 
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and USDA implementing regulations at 
2 CFR part 400. The distributing agency 
must maintain a record of costs in-
curred in storing and distributing do-
nated foods and related administrative 
costs, and the source of funds used to 
pay such costs. 

(c) FNS approval of amount of State 
distributing agency distribution charge to 
school food authorities and other recipient 
agencies in child nutrition programs. In 
determining the amount of a new dis-
tribution charge, or in increasing the 
amount (except for normal inflationary 
adjustments) or reducing the level of 
service provided once a distribution 
charge is established, the distributing 
agency must request FNS approval 
prior to implementation. Such require-
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food use, distribution, or loss to the 
distributing agency, unless there is evi-
dence indicating that donated food loss 
has occurred as a result of theft or 
fraud. 

(d) Transfer of donated foods to another 
recipient agency. A recipient agency op-
erating a household program must re-
quest approval from the distributing 
agency to transfer donated foods at its 
storage facilities to another recipient 
agency. The distributing agency may 
approve such transfer to another re-
cipient agency in the same household 
program (e.g., the transfer of TEFAP 
foods from one food pantry to another) 
without FNS approval. However, the 
distributing agency must receive FNS 
approval to permit a recipient agency 
in a household program to transfer do-
nated foods to a recipient agency in a 
different program (e.g., the transfer of 
TEFAP foods from a food pantry to a 
CSFP local agency), even if the same 
recipient agency administers both pro-
grams. A recipient agency operating a 
child nutrition program, or receiving 
donated foods as a charitable institu-
tion, in accordance with § 250.67, may 
transfer donated foods to another re-
cipient agency or charitable organiza-
tion without approval from the distrib-
uting agency or FNS. However, the re-
cipient agency must still maintain 
records of donated food inventories. 

(e) Commercial storage facilities. Re-
cipient agencies may obtain the serv-
ices of commercial storage facilities to 
store and distribute donated foods, but 
must do so in compliance with procure-
ment requirements in 2 CFR part 200, 
subpart D, and USDA implementing 
regulations at 2 CFR parts 400 and 416, 
as applicable. Recipient agencies must 
ensure that commercial storage facili-
ties comply with all of the applicable 
requirements in this section regarding 
the storage and inventory management 
of donated foods. 

§ 250.15 Out-of-condition donated 
foods, food recalls, and complaints. 

(a) Out-of-condition donated foods at 
the distributing agency level. The distrib-
uting agency must ensure that donated 
foods that are out-of-condition, as de-
fined in § 250.2, at any of its storage fa-
cilities are removed, destroyed, or oth-
erwise disposed of, in accordance with 

FNS instruction and State or local re-
quirements pertaining to food safety 
and health. The distributing agency 
must obtain an inspection of donated 
foods by State or local health authori-
ties to determine their safety and con-
dition, as necessary, or as directed by 
FNS. Out-of-condition donated foods 
may be sold (e.g., to a salvage com-
pany), if permitted by FNS and State 
or local laws or regulations. 

(b) Out-of-condition donated foods at 
the recipient agency level. Recipient 
agencies in household programs must 
report out-of-condition donated foods 
at their storage facilities to the dis-
tributing agency, in accordance with 
§ 250.14(b), and must ensure that such 
donated foods are removed, destroyed, 
or otherwise disposed of, in accordance 
with FNS instruction and State or 
local requirements pertaining to food 
safety and health. The distributing 
agency must ensure that such recipient 
agencies obtain an inspection of do-
nated foods by State or local health au-
thorities to determine their safety and 
condition, as necessary, or as directed 
by FNS. For charitable institutions, in 
accordance with § 250.67, and recipient 
agencies in child nutrition programs, 
donated foods must be treated as other 
foods when safety is in question. Con-
sequently, such recipient agencies 
must comply with State or local re-
quirements in determining the safety 
of foods (including donated foods), and 
in their destruction or other disposi-
tion. However, they are not required to 
report such actions to the distributing 
agency. 

(c) Food recalls. The distributing or 
recipient agency, as appropriate, must 
follow all applicable Federal, State or 
local requirements for donated foods 
subject to a food recall, as this term is 
defined in § 250.2. Further, in the event 
of a recall, Departmental guidance is 
provided, including procedures or in-
structions for all parties in responding 
to a food recall, replacement of re-
called donated foods, and reimburse-
ment of specific costs incurred as a re-
sult of such actions. 

(d) Complaints relating to donated 
foods. The distributing agency must in-
form recipient agencies of the preferred 
method of receiving complaints regard-
ing donated foods. Complaints received 
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from recipients, recipient agencies, or 
other entities relating to donated foods 
must be resolved in an expeditious 
manner, and in accordance with appli-
cable requirements in this part. How-
ever, the distributing agency may not 
dispose of any donated food that is the 
subject of a complaint prior to guid-
ance and authorization from FNS. Any 
complaints regarding product quality 
or specifications, or suggested product 
improvements, must be submitted to 
FNS through the established FNS do-
nated foods complaint system for 
tracking purposes. If complaints may 
not be resolved at the State level, the 
distributing agency must provide infor-
mation regarding the complaint to 
FNS. The distributing agency must 
maintain a record of its investigations 
and other actions with respect to com-
plaints relating to donated foods. 

§ 250.16 Claims and restitution for do-
nated food losses. 

(a) Distributing agency responsibilities. 
The distributing agency must ensure 
that restitution is made for the loss of 
donated foods, or for the loss or im-
proper use of funds provided for, or ob-
tained as an incident of, the distribu-
tion of donated foods. The distributing 
agency must identify, and seek restitu-
tion from, parties responsible for the 
loss, and implement corrective actions 
to prevent future losses. 

(b) FNS claim actions. FNS may ini-
tiate and pursue claims against the dis-
tributing agency or other entities for 
the loss of donated foods, or for the 
loss or improper use of funds provided 
for, or obtained as an incident of, the 
distribution of donated foods. FNS may 
also initiate and pursue claims against 
the distributing agency for failure to 
take required claim actions against 
other parties. FNS may, on behalf of 
the Department, compromise, forgive, 
suspend, or waive a claim. FNS may, at 
its option, require assignment to it of 
any claim arising from the distribution 
of donated foods. 

§ 250.17 Use of funds obtained inci-
dental to donated food distribution. 

(a) Distribution charge. 7sord 0025her entit fouecifications, or sug5sure 
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a claim for the loss of donated foods 
must be used to pay allowable adminis-
trative costs incurred in the storage 
and distribution of donated foods. The 
distributing agency, or recipient agen-
cy, must use funds obtained from 
sources incidental to donated food dis-
tribution (except as otherwise indi-
cated in this section) to pay adminis-
trative costs incurred in the storage 
and distribution of donated foods, con-
sistent with the limitations on the use 
of funds provided under a Federal grant 
in 2 CFR part 200, subparts D and E, 
and USDA implementing regulations at 
2 CFR parts 400 and 416. The distrib-
uting agency must maintain funds ob-
tained from claims and other sources 
included in this paragraph (c) in a do-
nated food account (separate from the 
operating account maintained in ac-
cordance with paragraph (a) of this sec-
tion), and must obtain FNS prior ap-
proval for any single deposit into, or 
expenditure from, such account in ex-
cess of $25,000. Distributing and recipi-
ent agencies must maintain records of 
funds obtained and expended in accord-
ance with this paragraph (c). Examples 
of funds applicable to the provisions in 
this paragraph (c) include funds ac-
crued from: 

(1) The salvage of out-of-condition 
donated foods. 

(2) The sale of donated food con-
tainers, pallets, or packing materials. 

(3) Payments by processors for fail-
ure to meet processing yields or other 
cause. 

(d) Prohibitions. The distributing 
agency may not use funds obtained in-
cidental to donated food distribution to 
meet State matching requirements for 
Federal administrative funds provided 
in household programs, or in place of 
State Administrative Expense (SAE) 
funds provided in accordance with 7 
CFR part 235. 

(e) Buy American. When funds ob-
tained in accordance with this section 
are used to purchase foods in the com-
mercial market, a distributing or re-
cipient agency in the continental 
United States, and in Hawaii, must, to 
the maximum extent practical, pur-
chase only domestic foods or food prod-
ucts. Such requirement is also applica-
ble to food purchases made with the 
cash-in-lieu-of-donated foods provided 

in NSLP and CACFP, in accordance 
with §§ 250.56(e) and 250.61(c). For the 
purposes of this section, domestic foods 
or food products are: 

(1) Agricultural commodities that are 
produced in the United States; or 

(2) Food products that are processed 
in the United States substantially 
using agricultural commodities that 
are produced in the United States. 

§ 250.18 Reporting requirements. 
(a) Inventory and distribution of do-

nated foods. The distributing agency 
must submit to FNS reports relating to 
the inventory and distribution of do-
nated foods in this paragraph (a) or in 
other regulations applicable to specific 
programs. Such reports must be sub-
mitted in accordance with the time-
frames established for each respective 
form. For donated foods received in 
FDPIR, the distributing agency must 
submit form FNS–152, Monthly Distribu-
tion of Donated Foods to Family Units. 
For donated foods received in TEFAP, 
NSLP, or other child nutrition pro-
grams, the distributing agency must 
submit form FNS–155, the Inventory 
Management Register. 

(b) Processor performance. Processors 
must submit performance reports and 
other supporting documentation, as re-
quired by the distributing agency or by 
FNS, in accordance with § 250.37(a), to 
ensure compliance with requirements 
in this part. 

(c) Disasters and situations of distress. 
The distributing agency must submit 
to FNS a report of the types and 
amounts of donated foods used from 
distributing or recipient agency stor-
age facilities in disasters and situa-
tions of distress, and a request for re-
placement of such foods, using elec-
tronic form FNS–292A, Report of Com-
modity Distribution for Disaster Relief, in 
accordance with §§ 250.69 and 250.70. The 
report must be submitted within 45 
days of the termination of such assist-
ance. 

(d) Other information. The distrib-
uting agency must submit other infor-
mation, as requested by FNS, in order 
to ensure compliance with require-
(2) -cultps(to ensurTj
T*
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-14.1593 -1thin )p diTD
.1a9ce with rVTj
T*
.1ibuting agency or by meeing agener infon. 



556 

7 CFR Ch. II (1–1–21 Edition) § 250.19 

or to justify the efficiency and cost-ef-
fectiveness of its distribution system, 
in accordance with § 250.13(c) and (d). 

[81 FR 23100, Apr. 19, 2016, as amended at 83 
FR 18927, May 1, 2018] 

§ 250.19 Recordkeeping requirements. 

(a) Required records. Distributing 
agencies, recipient agencies, proc-
essors, and other entities must main-
tain records of agreements and con-
tracts, reports, audits, and claim ac-
tions, funds obtained as an incident of 
donated food distribution, and other 
records specifically required in this 
part or in other Departmental regula-
tions, as applicable. In addition, dis-
tributing agencies must keep a record 
of the value of donated foods each of its 
school food authorities receives, in ac-
cordance with § 250.58(e), and records to 
demonstrate compliance with the pro-
fessional standards for distributing 
agency directors established in 
§ 235.11(g) of this chapter. Processors 
must also maintain records docu-
menting the sale of end products to re-
cipient agencies, including the sale of 
such end products by distributors, and 
must submit monthly performance re-
ports, in accordance with subpart C of 
this part and with any other record-
keeping requirements included in their 
agreements. Specific recordkeeping re-
quirements relating to the use of do-
nated foods in contracts with food serv-
ice management companies are in-
cluded in § 250.54. Failure of the distrib-
uting agency, recipient agency, proc-
essor, or other entity to comply with 
recordkeeping requirements must be 
considered prima facie evidence of im-
proper distribution or loss of donated 
foods and may result in a claim against 
such party for the loss or misuse of do-
nated foods, in accordance with § 250.16, 
or in other sanctions or corrective ac-
tions. 

(b) Retention of records. Records relat-
ing to requirements for donated foods 
must be retained for a period of three 
years from the close of the fiscal or 
school year to which they pertain. 
However, records pertaining to claims 
or audits that remain unresolved in 

this period of time must be retained 
until such actions have been resolved. 

[81 FR 23100, Apr. 19, 2016, as amended at 83 
FR 18927, May 1, 2018] 

§ 250.20 Audit requirements. 

(a) Requirements for distributing and 
recipient agencies. Audit requirements 
for State or local government agencies 
and nonprofit organizations that re-
ceive Federal awards or grants (includ-
ing distributing and recipient agencies 
under this part) are included in 2 CFR 
part 200, subpart F and appendix XI, 
Compliance Supplement, and USDA 
implementing regulations at 2 CFR 
part 400. In accordance with such regu-
lations, the value of Federal grants or 
awards expended in a fiscal year deter-
mine if the distributing or recipient 
agency is required to obtain an audit in 
that year. The value of donated foods 
must be considered as part of the Fed-
eral grants or awards in determining if 
an audit is required. FNS provides 
guidance for distributing and recipient 
agencies in valuing donated foods for 
audit purposes, and in determining 
whether an audit must be obtained. 

(b) Requirements for processors. In- 
State processors must obtain an inde-
pendent certified public accountant 
(CPA) audit in the first year that they 
receive donated foods for processing, 
while multi-State processors must ob-
tain such an audit in each of the first 
two years that they receive donated 
foods for processing. After this initial 
requirement period, in-State and 
multi-State processors must obtain an 
independent CPA audit at a frequency 
determined by the average value of do-
nated foods received for processing per 
year, as indicated in this paragraph (b). 
The value of donated foods used in de-
termining if an audit is required must 
be the contract value of the donated 
foods, as defined in § 250.2. The audit 
must determine that the processor’s 
performance is in compliance with the 
requirements in this part, and must be 
conducted in accordance with proce-
dures in the FNS Audit Guide for Proc-
essors. All processors must pay for au-
dits required in this paragraph (b). An 
in-State or multi-State processor must 
obtain an audit: 
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(1) Annually, if it receives, on aver-
age, more than $5,000,000 in donated 
foods for processing per year; 

(2) Every two years, if it receives, on 
average, between $1,000,000 and 
$5,000,000 in donated foods for proc-
essing per year; or 

(3) Every three years, if it receives, 
on average, less than $1,000,000 in do-
nated foods for processing per year. 

(c) Post-audit actions required of proc-
essors. In-State processors must submit 
a copy of the audit to the distributing 
agency for review by December 31st of 
each year in which an audit is required. 
The distributing agency must ensure 
that in-State processors provide a cor-
rective action plan with timelines for 
correcting deficiencies identified in the 
audit, and must ensure that such defi-
ciencies are corrected. Multi-State 
processors must submit a copy of the 
audit, and a corrective action plan 
with timelines for correcting defi-
ciencies identified in the audit, as ap-
propriate, to FNS for review by Decem-
ber 31st of each year in which an audit 
is required. FNS may conduct an audit 
or investigation of a processor to en-
sure correction of deficiencies, in ac-
cordance with § 250.3(b). 

(d) Failure to meet audit requirements. 
If a distributing agency or recipient 
agency fails to obtain the required 
audit, or fails to correct deficiencies 
identified in the audit, FNS may with-
hold, suspend, or terminate the Federal 
award. If an in-State processor fails to 
obtain the required audit, or fails to 
correct deficiencies identified in the 
audit, a distributing or recipient agen-
cy may terminate the processing agree-
ment, and may not extend or renew 
such an agreement. Additionally, FNS 
may prohibit the further distribution 
of donated foods to such processor. If a 
multi-State processor fails to obtain a 
required audit, or fails to correct defi-
ciencies identified in the audit, FNS 
may terminate the processing agree-
ment. Additionally, FNS may prohibit 
the further distribution of donated 
foods to such processor. 

§ 250.21 Distributing agency reviews. 
(a) Scope of review requirements. The 

distributing agency must ensure that 
subdistributing agencies, recipient 
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agency to meet other requirements in 
this part. In meeting basic performance 
standards, the distributing agency 
must: 

(1) Provide recipient agencies with 
information on donated food avail-
ability, assistance levels, values, prod-
uct specifications, and processing op-
tions, as requested; 

(2) Implement a request-driven order-
ing system, in accordance with 
§ 250.10(a), and, for child nutrition pro-
grams, § 250.58(a); 

(3) Offer school food authorities in 
NSLP, at a minimum, the commodity 
offer value of donated foods, in accord-
ance with § 250.58; 

(4) Provide for the storage, distribu-
tion, and control of donated foods in 
accordance with all Federal, State, or 
local requirements relating to food 
safety and health; 

(5) Provide for the distribution of do-
nated foods in the most efficient and 
cost-effective manner, including, to the 
extent practical, direct shipments from 
vendors to recipient agencies or proc-
essors, and the use of split shipments; 

(6) Use SAE funds, or other Federal 
or State funds, as available, in paying 
State storage and distribution costs for 
child nutrition programs, and impose a 
distribution charge on recipient agen-
cies in child nutrition programs only 
to the extent that such funds are insuf-
ficient to meet applicable costs; 

(7) Provide for the processing of do-
nated foods, at the request of school 
food authorities, in accordance with 
subpart C of this part, including the 
testing of end products with school 
food authorities, and the solicitation of 
acceptability input, when procuring 
end products on behalf of school food 
authorities or otherwise limiting the 
procurement of end products; and 

(8) Provide recipient agencies infor-
mation regarding the preferred method 
for submission of donated foods com-
plaints to the distributing agency and 
act expeditiously to resolve submitted 
complaints. 

(b) Corrective action plan. The distrib-
uting agency must submit a corrective 
action plan to FNS whenever it is 
found to be substantially out of com-
pliance with the performance standards 
in paragraph (a) of this section, or with 
other requirements in this part. The 

plan must identify the corrective ac-
tions to be taken, and the timeframe 
for completion of such actions. The 
plan must be submitted to FNS within 
60 days after the distributing agency 
receives notification from FNS of a de-
ficiency. 

(c) Termination or suspension. FNS 
may terminate or suspend all, or part, 
of the distributing agency’s participa-
tion in the distribution of donated 
foods, or in a food distribution pro-
gram, for failure to comply with re-
quirements in this part, with other ap-
plicable Federal regulations, or with 
its written agreement with FNS. FNS 
may also take other actions, as appro-
priate, including prosecution under ap-
plicable Federal statutes. 

Subpart C—Processing of Donated 
Foods 

SOURCE: 83 FR 18927, May 1, 2018, unless 
otherwise noted. 

§ 250.30 Processing of donated foods 
into end products. 

(a) Purpose of processing donated foods. 
Donated foods are most commonly pro-
vided to processors to process into ap-
proved end products for use in school 
lunch programs or other food services 
provided by recipient agencies. The 
ability to divert donated foods for proc-
essing provides recipient agencies with 
more options for using donated foods in 
their programs. For example, donated 
foods such as whole chickens or chick-
en parts may be processed into 
precooked grilled chicken strips for use 
in the National School Lunch Program. 
In some cases, donated foods are pro-
vided to processors to prepare meals or 
for repackaging. Use of a commercial 
facility to repackage donated foods, or 
to use donated foods in the preparation 
of meals, is considered processing in 
this part. 

(b) Agreement requirement. The proc-
essing of donated foods must be per-
formed in accordance with an agree-
ment between the processor and FNS, 
between the processor and the distrib-
uting agency, or, if allowed by the dis-
tributing agency, between the proc-
essor and a recipient agency or sub-
distributing agency. However, a proc-
essing agreement will not obligate any 
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party to provide donated foods to a 
processor for processing. The agree-
ments described below are required in 
addition to, not in lieu of, competi-
tively procured contracts required in 
accordance with § 250.31. The processing 
agreement must be signed by an au-
thorized individual for the processor. 
The different types of processing agree-
ments are described in this section. 

(c) National Processing Agreement. A 
multi-State processor must enter into 
a National Processing Agreement with 
FNS in order to process donated foods 
into end products in accordance with 
end product data schedules approved by 
FNS. FNS also holds and manages such 
processor’s performance bond or letter 
of credit under its National Processing 
Agreement, in accordance with § 250.32. 
FNS does not itself procure or purchase 
end products under a National Proc-
essing Agreement. A multi-State proc-
essor must also enter into a State Par-
ticipation Agreement with the distrib-
uting agency in order to sell nationally 
approved end products in the State, in 
accordance with paragraph (d) of this 
section. 

(d) State Participation Agreement. The 
distributing agency must enter into a 
State Participation Agreement with a 
multi-State processor to permit the 
sale of end products produced under the 
processor’s National Processing Agree-
ment to eligible recipient agencies in 
the State or to directly purchase such 
end products. The distributing agency 
may include other State-specific proc-
essing requirements in its State Par-
ticipation Agreement, such as the 
methods of end product sales per-
mitted, in accordance with § 250.36, or 
the use of labels attesting to fulfill-
ment of meal pattern requirements in 
child nutrition programs. The distrib-
uting agency must utilize the following 
criteria in its selection of processors 
with which it enters into agreements. 
These criteria will be reviewed by the 
appropriate FNS Regional Office dur-
ing the management evaluation review 
of the distributing agency. 

(1) The nutritional contribution pro-
vided by end products; 

(2) The marketability or accept-
ability of end products; 

(3) The means by which end products 
will be distributed; 

(4) Price competitiveness of end prod-
ucts and processing yields of donated 
foods; 

(5) Any applicable labeling require-
ments; and 

(6) The processor’s record of ethics 
and integrity, and capacity to meet 
regulatory requirements. 

(e) In-State Processing Agreement. A 
distributing agency must enter into an 
In-State Processing Agreement with an 
in-State processor to process donated 
foods into finished end products, unless 
it permits recipient agencies to enter 
into Recipient Agency Processing 
Agreements for such purpose, in ac-
cordance with paragraph (f) of this sec-
tion. Under an In-State Processing 
Agreement, the distributing agency ap-
proves end product data schedules (ex-
cept red meat and poultry) submitted 
by the processor, holds and manages 
the processor’s performance bond or 
letter of credit, in accordance with 
§ 250.32, and assures compliance with 
other processing requirements. The dis-
tributing agency may also purchase 
the finished end products for distribu-
tion to eligible recipient agencies in 
the State under an In-State Processing 
Agreement, or may permit recipient 
agencies to purchase such end prod-
ucts, in accordance with applicable 
procurement requirements. In the lat-
ter case, the In-State Processing 
Agreement is often called a ‘‘master 
agreement.’’ A distributing agency 
that procures end products on behalf of 
recipient agencies, or that limits re-
cipient agencies’ access to the procure-
ment of specific end products through 
its master agreements, must utilize the 
following criteria in its selection of 
processors with which it enters into 
agreements. These criteria will be re-
viewed by the appropriate FNS Re-
gional Office during the management 
evaluation review of the distributing 
agency. 

(1) The nutritional contribution pro-
vided by end products; 

(2) The marketability or accept-
ability of end products; 

(3) The means by which end products 
will be distributed; 

(4) Price competitiveness of end prod-
ucts and processing yields of donated 
foods; 
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(5) Any applicable labeling require-
ments; and 

(6) The processor’s record of ethics 
and integrity, and capacity to meet 
regulatory requirements. 

(f) Recipient Agency Processing Agree-
ment. The distributing agency may per-
mit a recipient agency to enter into an 
agreement with an in-State processor 
to process donated foods and to pur-
chase the finished end products in ac-
cordance with a Recipient Agency 
Processing Agreement. A recipient 
agency may also enter into a Recipient 
Agency Processing Agreement on be-
half of other recipient agencies, in ac-
cordance with an agreement between 
the parties. The distributing agency 
may also delegate a recipient agency 
to approve end product data schedules 
or select nationally approved end prod-
uct data schedules, review in-State 
processor performance reports, manage 
the performance bond or letter of cred-
it of an in-State processor, and mon-
itor other processing activities under a 
Recipient Agency Processing Agree-
ment. All such activities must be per-
formed in accordance with the require-
ments of this part. All Recipient Agen-
cy Processing Agreements must be re-
viewed and approved by the distrib-
uting agency. All recipient agencies 
must utilize the following criteria in 
its selection of processors with which 
it enters into agreements: 

(1) The nutritional contribution pro-
vided by end products; 

(2) The marketability or accept-
ability of end products; 

(3) The means by which end products 
will be distributed; 

(4) Price competitiveness of end prod-
ucts and processing yields of donated 
foods; 

(5) Any applicable labeling require-
ments; and 

(6) The processor’s record of ethics 
and integrity, and capacity to meet 
regulatory requirements. 

(g) Ensuring acceptability of end prod-
ucts. A distributing agency that pro-
cures end products on behalf of recipi-
ent agencies, or that otherwise limits 
recipient agencies’ access to the pro-
curement of specific end products, 
must provide for testing of end prod-
ucts to ensure their acceptability by 
recipient agencies, prior to entering 

into processing agreements. End prod-
ucts that have previously been tested, 
or that are otherwise determined to be 
acceptable, need not be tested. How-
ever, such a distributing agency must 
monitor product acceptability on an 
ongoing basis. 

(h) Prohibition against subcontracting. 
A processor may not assign any proc-
essing activities under its processing 
agreement or subcontract to another 
entity to perform any aspect of proc-
essing, without the specific written 
consent of the other party to the agree-
ment (i.e., distributing or recipient 
agency, or FNS, as appropriate). The 
distributing agency may, for example, 
provide the required consent as part of 
its State Participation Agreement or 
In-State Processing Agreement with 
the processor. 

(i) Agreements between processors and 
distributors. A processor providing end 
products containing donated foods to a 
distributor must enter into a written 
agreement with the distributor. The 
agreement must reference, at a min-
imum, the financial liability (i.e., who 
must pay) for the replacement value of 
donated foods, not less than monthly 
end product sales reporting frequency, 
requirements under § 250.11, and the ap-
plicable value pass through system to 
ensure that the value of donated foods 
and finished end products are properly 
credited to recipient agencies. Distrib-
uting agencies can set additional re-
quirements. 

(j) Duration of agreements. In-State 
Processing Agreements and Recipient 
Agency Processing Agreements may be 
up to five years in duration. State Par-
ticipation Agreements may be perma-
nent. National Processing Agreements 
are permanent. Amendments to any 
agreements may be made, as needed, 
with the concurrence of both parties to 
the agreement. Such amendments will 
be effective for the duration of the 
agreement, unless otherwise indicated. 

§ 250.31 Procurement requirements. 
(a) Applicability of Federal procurement 

requirements. Distributing and recipient 
agencies must comply with the require-
ments in 2 CFR part 200 and part 400, as 
applicable, in purchasing end products, 
distribution, or other processing serv-
ices from processors. Distributing and 
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recipient agencies may use procure-
ment procedures that conform to appli-
cable State or local laws and regula-
tions, but must ensure compliance with 
the procurement requirements in 2 
CFR part 200 and part 400, as applica-
ble. 

(b) Required information in procure-
ment documents. In all procurements of 





563 

Food and Nutrition Service, USDA § 250.34 

on which entity maintains the agree-
ment with the processor, pay the dis-
tributing or recipient agency, as appro-
priate, for the replacement value of the 
donated food or commercial substitute. 

(d) Credit for sale of by-products. The 
processor must credit the distributing 
or recipient agency, as appropriate, for 
the sale of any by-products produced in 
the processing of donated foods. The 
processor must credit for the net value 
of such sale, or the market value of the 
by-products, after subtraction of any 
documented expenses incurred in pre-
paring the by-product for sale. Cred-
iting must be achieved through invoice 
reduction or by another means of cred-
iting. 

(e) Labeling requirements. The proc-
essor must ensure that all end product 
labels meet Federal labeling require-
ments. A processor that claims end 
products fulfill meal pattern require-
ments in child nutrition programs 
must comply with the procedures re-
quired for approval of labels of such 
end products. 

§ 250.34 Substitution of donated foods. 
(a) Substitution of commercially pur-

chased foods for donated foods. Unless 
its agreement specifically stipulates 
that the donated foods must be used in 
processing, the processor may sub-
stitute commercially purchased foods 
for donated foods that are delivered to 
it from a USDA vendor. The commer-
cially purchased food must be of the 
same generic identity, of U.S. origin, 
and equal or better in all USDA pro-
curement specifications than the do-
nated food. Commercially purchased 
beef, pork, or poultry must meet the 
same specifications as donated prod-
uct, including inspection, grading, test-
ing, and humane handling standards 
and must be approved by the Depart-
ment in advance of substitution. The 
processor may choose to make the sub-
stitution before the actual receipt of 
the donated food. However, the proc-
essor assumes all risk and liability if, 
due to changing market conditions or 
other reasons, the Department’s pur-
chase of donated foods and their deliv-
ery to the processor is not feasible. 
Commercially purchased food sub-
stituted for donated food must meet 
the same processing yield requirements 

in § 250.33 that would be required for 
the donated food. 
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directed by the distributing agency or 
recipient agency, as appropriate. The 
processor must pay the cost of trans-
porting any donated foods when the 
agreement is terminated at the proc-
essor’s request or as a result of the 
processor’s failure to comply with the 
requirements of this part. The proc-
essor must: 

(1) Return the donated foods, or com-
mercially purchased foods that meet 
the substitution requirements in 
§ 250.34, to the distributing or recipient 
agency, as appropriate; or 

(2) Transfer the donated foods, or 
commercially purchased foods that 
meet the substitution requirements in 
§ 250.34, to another distributing or re-
cipient agency with which it has a 
processing agreement; or 

(3) If returning or transferring the 
donated foods, or commercially pur-
chased foods that meet the substi-
tution requirements in § 250.34, is not 
feasible, the processor may, with FNS 
approval, pay the distributing or re-
cipient agency, as appropriate, for the 
donated foods, at the contract value or 
replacement value of the donated 
foods, whichever is higher. 

§ 250.36 End product sales and cred-
iting for the value of donated foods. 

(a) Methods of end product sales. To 
ensure that the distributing or recipi-
ent agency, as appropriate, receives 
credit for the value of donated foods 
contained in end products, the sale of 
end products must be performed using 
one of the methods of end product 
sales, also known as value pass through 
systems, described in this section. All 
systems of sales utilized must provide 
clear documentation of crediting for 
the value of the donated foods con-
tained in the end products. 

(b) Refund or rebate. Under this sys-
tem, the processor sells end products to 
the distributing or recipient agency, as 
appropriate, at the commercial, or 
gross, price and must provide a refund 
or rebate for the value of the donated 
food contained in the end products. The 
processor may also deliver end prod-
ucts to a commercial distributor for 



566 

7 CFR Ch. II (1–1–21 Edition) § 250.37 

distributor for delivery to the distrib-
uting or recipient agency, the proc-
essor must identify the distributor’s 
delivery charge separately from the 
fee-for-service on its invoice to the ap-
propriate agency or may permit the 
distributor to bill the agency sepa-
rately for the delivery of end products. 
The processor must require that the 
distributor notify it of such sales, at 
least on a monthly basis, through auto-
mated sales reports, email, or other 
electronic or written submission. When 
the recipient agency procures storage 
and distribution of processed end prod-
ucts separately from the processing of 
donated foods, the recipient agency 
may provide the distributor written ap-
proval to act as the recipient agency’s 
authorized agent for the total case 
price (i.e., including the fee-for-service 
and the delivery charge), in accordance 
with § 250.11(e). 

(f) Approved alternative method. The 
processor or distributor may sell end 
products under an alternative method 
approved by FNS and the distributing 
agency that ensures crediting for the 
value of donated foods contained in the 
end products. 

(g) Donated food value used in cred-
iting. In crediting for the value of do-
nated foods in end product sales, the 
contract value of the donated foods, as 
defined in § 250.2, must be used. 

(h) Ensuring sale and delivery of end 
products to eligible recipient agencies. In 
order to ensure the sale of end products 
to eligible recipient agencies, the dis-
tributing agency must provide the 
processor with a list of recipient agen-
cies eligible to purchase end products, 
along with the quantity of raw donated 
food that is to be delivered to the proc-
essor for processing on behalf of each 
recipient agency. In order to ensure 
that the distributor sells end products 
only to eligible recipient agencies, the 
processor must provide the distributor 
with a list of eligible recipient agencies 
and either: 

(1) The quantities of approved end 
products that each recipient agency is 
eligible to receive; or 

(2) The quantity of donated food allo-
cated to each recipient agency and the 
raw donated food (pounds or cases) 
needed per case of each approved end 
product. 

§ 250.37 Reports, records, and reviews 
of processor performance. 

(a) Performance reports. The processor 
must submit a performance report to 
the distributing agency (or to the re-
cipient agency, in accordance with a 
Recipient Agency Processing Agree-
ment) on a monthly basis, which must 
include the information listed in this 
paragraph (a). Performance reports 
must be submitted not later than 30 
days after the end of the reporting pe-
riod. The performance report must in-
clude the following information for the 
reporting period, with year-to-date to-
tals: 

(1) A list of all recipient agencies 
purchasing end products; 

(2) The quantity of donated foods in 
inventory at the beginning of the re-
porting period; 

(3) The quantity of donated foods re-
ceived; 

(4) The quantity of donated foods 
transferred to the processor from an-
other entity, or transferred by the 
processor to another entity; 

(5) The quantity of donated foods 
losses; 

(6) The quantity of end products de-
livered to each eligible recipient agen-
cy; 

(7) The quantity of donated foods re-
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(4) Procurement documents, as appli-
cable. 

(g) Review requirements for the distrib-
uting agency. The distributing agency 
must review performance reports and 
other records that it must maintain, in 
accordance with the requirements in 
paragraph (e) of this section, to ensure 
that the processor: 

(1) Receives donated food shipments; 
(2) Delivers end products to eligible 

recipient agencies, in the types and 
quantities for which they are eligible; 

(3) Meets the required processing 
yields for donated foods; and 

(4) Accurately reports donated food 
inventory activity and maintains in-
ventories within approved levels. 

§ 250.38 Provisions of agreements. 
(a) National Processing Agreement. A 

National Processing Agreement in-
cludes provisions to ensure that a 
multi-State processor complies with 
all of the applicable requirements in 
this part relating to the processing of 
donated foods. 

(b) Required provisions for State Par-
ticipation Agreement. A State Participa-
tion Agreement with a multi-State 
processor must include the following 
provisions: 

(1) Contact information for all appro-
priate parties to the agreement; 

(2) The effective dates of the agree-
ment; 

(3) A list of recipient agencies eligi-
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requirements, and maintain an effec-
tive quality control system at its proc-
essing facilities; 

(13) Assurance that the processor will 
report donated food inventory activity 
and maintain inventories within ap-
proved levels; 

(14) Assurance that the processor will 
return, transfer, or pay for, donated 
food inventories remaining upon termi-
nation of the agreement, in accordance 
with § 250.35(f); 

(15) The specific method(s) of end 
product sales permitted, in accordance 
with § 250.36; 

(16) Assurance that the processor will 
credit recipient agencies for the value 
of all donated foods, in accordance with 
§ 250.36; 

(17) Assurance that the processor will 
submit performance reports and meet 
other reporting and recordkeeping re-
quirements, in accordance with § 250.37; 

(18) Assurance that the processor will 
obtain independent CPA audits and 
will correct any deficiencies identified 
in such audits, in accordance with 
§ 250.20; 

(19) A statement that the distrib-
uting agency, subdistributing agency, 
or recipient agency, the Comptroller 
General, the Department of Agri-
culture, or their duly authorized rep-
resentatives, may perform on-site re-
views of the processor’s operation to 
ensure that all activities relating to 
donated foods are performed in accord-
ance with the requirements in 7 CFR 
part 250; 

(20) A statement that the agreement 
may be terminated by either party 
upon 30 days’ written notice; 

(21) A statement that the agreement 
may be terminated immediately if the 
processor has not complied with its 
terms and conditions; 

(22) A statement that extensions or 
renewals of the agreement, if applica-
ble, are contingent upon the fulfill-
ment of all agreement provisions; and 

(23) A statement requiring the proc-
essor to enter into an agreement with 
any and all distributors delivering 
processed end products to recipient 
agencies that ensures adequate data 
sharing, reporting, and crediting of do-
nated foods, in accordance with 
§ 250.30(i). 

(d) Required provisions for Recipient 
Agency Processing Agreement. The Re-
cipient Agency Processing Agreement 
must contain the same provisions as an 
In-State Processing Agreement, to the 
extent that the distributing agency 
permits the recipient agency to per-
form activities normally performed by 
the distributing agency under an In- 
State Processing Agreement (e.g., ap-
proval of end product data schedules, 
review of performance reports, or man-
agement of the performance bond). 
However, a list of recipient agencies el-
igible to receive end products need not 
be included unless the Recipient Agen-
cy Processing Agreement represents 
more than one (e.g., a cooperative) re-
cipient agency. 

(e) Noncompliance with processing re-
quirements. If the processor has not 
complied with processing require-
ments, the distributing or recipient 
agency, as appropriate, may choose to 
not extend or renew the agreement and 
may immediately terminate it. 

§ 250.39 Miscellaneous provisions. 

(a) Waiver of processing requirements. 
The Food and Nutrition Service may 
waive any of the requirements con-
tained in this part for the purpose of 
conducting demonstration projects to 
test program changes designed to im-
prove the processing of donated foods. 

(b) Processing activity guidance. Dis-
tributing agencies must develop and 
provide a processing manual or similar 
procedural material for guidance to 
contracting agencies, recipient agen-
cies, and processors. Distributing agen-
cies must revise these materials as nec-
essary to reflect policy and regulatory 
changes. This guidance material must 
be provided to contracting agencies, re-
cipient agencies, and processors at the 
time of the approval of the initial 
agreement by the distributing agency, 
when there have been regulatory or 
policy changes which necessitate 
changes in the guidance materials, and 
upon request. The manual must in-
clude, at a minimum, statements of the 
distributing agency’s policies and pro-
cedures regarding: 

(1) Contract approval; 
(2) Monitoring and review of proc-

essing activities; 
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(3) Recordkeeping and reporting re-
quirements; 

(4) Inventory controls; and 
(5) Refund applications. 
(c) Guidance or information. Guidance 

or information relating to the proc-
essing of donated foods is included on 
the FNS website or may otherwise be 
obtained from FNS. 

Subpart D—Donated Foods in 
Contracts With Food Service 
Management Companies 

SOURCE: 73 FR 46185, Aug. 8, 2008, unless 
otherwise noted. 

§ 250.50 Contract requirements and 
procurement. 

(a) Contract requirements. Prior to do-
nated foods being made available to a 
food service management company, the 
recipient agency must enter into a con-
tract with the food service manage-
ment company. The contract must en-
sure that all donated foods received for 
use by the recipient agency in the 
school or fiscal year, as applicable, are 
used in the recipient agency’s food 
service, or that commercially pur-
chased foods are used in place of such 
donated foods only in accordance with 
the requirements in § 250.51(d). Con-
tracts between recipient agencies in 
child nutrition programs and food serv-
ice management companies must also 
ensure compliance with other require-
ments in this subpart relating to do-
nated foods, as well as other Federal 
requirements in 7 CFR parts 210, 220, 
225, or 226, as applicable. Contracts be-
tween other recipient agencies—i.e., 
charitable institutions and recipient 
agencies utilizing TEFAP foods—and 
food service management companies 
are not subject to the other require-
ments in this subpart. 

(b) Types of contracts. Recipient agen-
cies may enter into a fixed-price or a 
cost-reimbursable contract with a food 
service management company, except 
that recipient agencies in CACFP are 
prohibited from entering into cost-re-
imbursable contracts, in accordance 
with 7 CFR part 226. Under a fixed- 
price contract, the recipient agency 
pays a fixed cost per meal provided or 
a fixed cost for a certain time period. 
Under a cost-reimbursable contract, 

the food service management company 
charges the recipient agency for food 
service operating costs, and also 
charges fixed fees for management or 
services. 

(c) Procurement requirements. The re-
cipient agency must meet Depart-
mental procurement requirements in 7 
2 CFR part 200, subpart D, and USDA 
implementing regulations at 2 CFR 
parts 400 and 416, as applicable, in ob-
taining the services of a food service 
management company, as well as ap-
plicable requirements in 7 CFR parts 
210, 220, 225, or 226. The recipient agen-
cy must ensure that procurement docu-
ments, as well as contract provisions, 
include any donated food activities 
that a food service management com-
pany is to perform, such as those ac-
tivities listed in paragraph (d) of this 
section. The procurement and contract 
must also specify the method used to 
determine the donated food values to 
be used in crediting, or the actual val-
ues assigned, in accordance with 
§ 250.51. The method used to determine 
the donated food values may not be es-
tablished through a post-award nego-
tiation, or by any other method that 
may directly or indirectly alter the 
terms and conditions of the procure-
ment or contract. 

(d) Activities relating to donated foods. 
A food service management company 
may perform specific activities relat-
ing to donated foods, such as those list-
ed in this paragraph (d), in accordance 
with procurement documents and its 
contract with the recipient agency. 
Such activities may also include the 
procurement of processed end products 
on behalf of the recipient agency. Such 
procurement must ensure compliance 
with the requirements in subpart C of 
this part and with the provisions of the 
distributing or recipient agency’s proc-
essing agreements, and must ensure 
crediting of the recipient agency for 
the value of donated foods contained in 
such end products at the processing 
agreement value. Although the food 
service management company may 
procure processed end products on be-
half of the recipient agency, it may not 
itself enter into the processing agree-
ment with the processor required in 
subpart C of this part. Other donated 
food activities that the food service 
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management company may perform in-
clude: 

(1) Preparing and serving meals; 
(2) Ordering or selection of donated 

foods, in coordination with the recipi-
ent agency, and in accordance with 
§ 250.58(a); 

(3) Storage and inventory manage-
ment of donated foods, in accordance 
with § 250.52; and 

(4) Payment of processing fees or sub-
mittal of refund requests to a processor 
on behalf of the recipient agency, or re-
mittance of refunds for the value of do-
nated foods in processed end products 
to the recipient agency, in accordance 
with the requirements in subpart C of 
this part. 

[73 FR 46185, Aug. 8, 2008, as amended at 81 
FR 23111, Apr. 19, 2016] 

§ 250.51 Crediting for, and use of, do-
nated foods. 

(a) Crediting for donated foods. In both 
fixed-price and cost-reimbursable con-
tracts, the food service management 
company must credit the recipient 
agency for the value of all donated 
foods received for use in the recipient 
agency’s meal service in a school year 
or fiscal year (including both entitle-
ment and bonus foods). Such require-
ment includes crediting for the value 
of donated foods contained in processed 
end products if the food service man-
agement company’s contract requires 
it to: 

(1) Procure processed end products on 
behalf of the recipient agency; or 

(2) Act as an intermediary in passing 
the donated food value in processed end 
products on to the recipient agency. 

(b) Method and frequency of crediting. 

it to fond  dtiuon ofr the value of do-
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other donated foods, or will use com-
mercially purchased foods of the same 
generic identity, of U.S. origin, and of 
equal of better quality than the do-
nated foods, in the recipient agency’s 
food service; 

(7) Assurance that the procurement 
of processed end products on behalf of 
the recipient agency, as applicable, 
will ensure compliance with the re-
quirements in subpart C of 7 CFR part 
250 and with the provisions of distrib-
uting or recipient agency processing 
agreements, and will ensure crediting 
of the recipient agency for the value of 
donated foods contained in such end 
products at the processing agreement 
value; 

(8) Assurance that the food service 
management company will not itself 
enter into the processing agreement 
with the processor required in subpart 
C of 7 CFR part 250; 

(9) Assurance that the food service 
management company will comply 
with the storage and inventory require-
ments for donated foods; 

(10) A statement that the distrib-
uting agency, subdistributing agency, 
or recipient agency, the Comptroller 
General, the Department of Agri-
culture, or their duly authorized rep-
resentatives, may perform onsite re-
views of the food service management 
company’s food service operation, in-
cluding the review of records, to ensure 
compliance with requirements for the 
management and use of donated foods; 

(11) A statement that the food service 
management company will maintain 
records to document its compliance 
with requirements relating to donated 
foods, in accordance with § 250.54(b); 
and 

(12) A statement that extensions or 
renewals of the contract, if applicable, 
are contingent upon the fulfillment of 
all contract provisions relating to do-
nated foods. 

(b) Required contract provisions in cost- 
reimbursable contracts. A cost-reimburs-
able contract must include the same 
provisions as those required for a fixed- 
price contract in paragraph (a) of this 
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225, or 226, as applicable. The recipient 
agency must also conduct a reconcili-
ation at least annually (and upon ter-
mination of the contract) to ensure 
that the food service management 
company has credited it for the value 
of all donated foods received for use in 
the recipient agency’s food service in 
the school or fiscal year, including, in 
accordance with the requirements in 
§ 250.51(a), the value of donated foods 
contained in processed end products. 

(d) Departmental reviews of food service 
management companies. The Department 
may conduct reviews of food service 
management company operations, as 
necessary, to ensure compliance with 
the requirements of this part with re-
spect to the use and management of do-
nated foods. 

Subpart E—National School Lunch 
Program (NSLP) and Other 
Child Nutrition Programs 

SOURCE: 73 FR 46185, Aug. 8, 2008, unless 
otherwise noted. 

§ 250.56 Provision of donated foods in 
NSLP. 

(a) Distribution of donated foods in 
NSLP. The Department provides do-
nated foods in NSLP to distributing 
agencies. Distributing agencies provide 
donated foods to school food authori-
ties that participate in NSLP for use in 
serving nutritious lunches or other 
meals to schoolchildren in their non-
profit school food service. The distrib-
uting agency must confirm the partici-
pation of school food authorities in 
NSLP with the State administering 
agency (if different from the distrib-
uting agency). In addition to require-
ments in this part relating to donated 
foods, distributing agencies and school 
food authorities in NSLP must adhere 
to Federal regulations in 7 CFR part 
210, as applicable. 

(b) Types of donated foods distributed. 
The Department purchases a wide vari-
ety of foods for distribution in NSLP 
each school year. A list of available 
foods is posted on the FNS Web site, 
for access by distributing agencies and 
school food authorities. In addition to 
Section 6 foods (42 U.S.C. 1755) as de-
scribed in paragraph (c) of this section, 
the distributing agency may also re-

ceive Section 14 donated foods (42 
U.S.C. 1762(a)), and donated foods under 
Section 32 (7 U.S.C. 612c), Section 416 (7 
U.S.C. 1431), or Section 709 (7 U.S.C. 
1446a–1), as available. 

(c) National per-meal value of donated 
foods. For each school year, the distrib-
uting agency receives, at a minimum, 
the national per-meal value of donated 
foods, as established by Section 6(c) of 
the Richard B. Russell National School 
Lunch Act (42 U.S.C. 1755(c)), multi-
plied by the number of reimbursable 
lunches served in the State in the pre-
vious school year. The donated foods 
provided in this manner are referred to 
as Section 6 foods, or entitlement 
foods. The national per-meal value is 
adjusted each year to reflect changes 
in the Bureau of Labor Statistic’s Pro-
ducer Price Index for Foods Used in 
Schools and Institutions, in accordance 
with the Richard B. Russell National 
School Lunch Act. The adjusted value 
is published in a notice in the FEDERAL 
REGISTER in July of each year. Reim-
bursable lunches are those that meet 
the nutritional standards established 
in 7 CFR part 210, and that are reported 
to FNS, in accordance with the re-
quirements in that part. 

(d) Donated food values used to credit 
distributing agency entitlement levels. 
FNS uses the average price (cost per 
pound) for USDA purchases of donated 
food made in a contract period to cred-
it distributing agency entitlement lev-
els. 

(e) Cash in lieu of donated foods. 
States that phased out their food dis-
tribution facilities prior to July 1, 1974, 
are permitted to choose to receive cash 
in lieu of the donated foods to which 
they would be entitled in NSLP, in ac-
cordance with the Richard B. Russell 
National  B. Russell 
42 
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this part relating to donated foods, 
commodity schools must adhere to 
Federal regulations in 7 CFR part 210, 
as applicable. 

(b) Value of donated foods for com-
modity schools. For participating com-
modity schools, the distributing agen-
cy receives donated foods valued at the 
sum of the national per-meal value and 
the value of the general cash payment 
available to it under Section 4 of the 
Richard B. Russell National School 
Lunch Act (42 U.S.C. 1753), multiplied 
by the number of reimbursable lunches 
served by commodity schools in the 
previous school year. From the total 
value of donated food assistance for 
which it is eligible, a commodity 
school may elect to receive up to 5 
cents per meal in cash to cover proc-
essing and handling expenses related to 
the use of donated foods. In addition to 
Section 6 and Section 14 foods under 
the Richard B. Russell National School 
Lunch Act (42 U.S.C. 1755 and 1762(a)), 
the distributing agency may also re-
ceive donated foods under Section 32 (7 
U.S.C. 612c), Section 416 (7 U.S.C. 1431), 
or Section 709 (7 U.S.C. 1446a–1), as 
available, for commodity schools. 

§ 250.58 Ordering donated foods and 
their provision to school food au-
thorities. 

(a) Ordering and distribution of do-
nated foods. The distributing agency 
must ensure that school food authori-
ties are able to submit donated food or-
ders through the FNS electronic do-
nated foods ordering system, or 
through a comparable electronic food 
ordering system. The distributing 
agency must ensure that all school 
food authorities have the opportunity 
to provide input at least annually in 
determining the donated foods from 
the full list that are made available to 
them for ordering in the FNS elec-
tronic donated foods ordering system 
or other comparable electronic order-
ing system. The distributing agency 
must ensure distribution to school food 
authorities of all such ordered donated 
foods that may be distributed to them 
in a cost-effective manner (including 
the use of split shipments, as nec-
essary), and that they may utilize effi-
ciently and without waste. 

(b) Value of donated foods offered to 
school food authorities. In accordance 
with Section 6(c) of the Richard B. 
Russell National School Lunch Act (42 
U.S.C. 1755(c)), the distributing agency 
must offer the school food authority, 
at a minimum, the national per-meal 
value of donated food assistance multi-
plied by the number of reimbursable 
lunches served by the school food au-
thority in the previous school year. 
This is referred to as the commodity 
offer value. For a commodity school, 
the distributing agency must offer the 
sum of the national per-meal value of 
donated foods and the value of the gen-
eral cash payment available to it under 
Section 4 of the Richard B. Russell Na-
tional School Lunch Act (42 U.S.C. 
1753), multiplied by the number of re-
imbursable lunches served by the 
school in the previous school year. The 
school food authority may also receive 
bonus foods, as available, in addition to 
the Section 6 foods. 

(c) Receipt of less donated foods than 
the commodity offer value. In certain 
cases, the school food authority may 
receive less donated foods than the 
commodity offer value in a school 
year. This ‘‘adjusted’’ value of donated 
foods is referred to as the adjusted as-
sistance level. For example, the school 
food authority may receive an adjusted 
assistance level if: 

(1) The distributing agency, in con-
sultation with the school food author-
ity, determines that the school food 
authority cannot efficiently utilize the 
commodity offer value of donated 
foods; or 

(2) The school food authority does 
not order, or select, donated foods 
equal to the commodity offer value 
that can be cost-effectively distributed 
to it. 

(d) Receipt of more donated foods than 
the commodity offer value. The school 
food authority may receive more do-
nated foods than the commodity offer 
value if the distributing agency, in 
consultation with the school food au-
thority, determines that the school 
food authority may efficiently utilize 
more donated foods than the com-
modity offer value, and more donated 
foods are available for distribution. 
This may occur, for example, if other 
school food authorities receive less 
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than the commodity offer value of do-
nated foods for one of the reasons de-
scribed in paragraph (c) of this section. 

(e) Donated food value in crediting. In 
meeting the commodity offer value of 
donated foods for the school food au-
thority, the distributing agency must 
use the cost-per-pound donated food 
prices posted annually by USDA, the 
most recently published cost-per-pound 
price in the USDA donated foods cata-
log, and/or a rolling average of the 
USDA prices (average cost per pound). 
The distributing agency must credit 
the school food authority using the 
USDA purchase price (cost-per-pound), 
and update the price at least semi-an-
nually to reflect the most recent USDA 
purchase price. 

[73 FR 46185, Aug. 8, 2008, as amended at 81 
FR 23111, Apr. 19, 2016] 

§ 250.59 Storage, control, and use of 
donated foods. 

(a) Storage and inventory management. 
The distributing agency must ensure 
compliance with requirements in 
§§ 250.12 and 250.13 in order to ensure 
the safe and effective storage and in-
ventory management of donated foods, 
and their efficient and cost-effective 
distribution to school food authorities. 
The school food authority must ensure 
compliance with requirements in 
§ 210.13 of this chapter and §§ 250.13 and 
250.14 to ensure the safe and sanitary 
storage, inventory management, and 
use of donated foods and purchased 
foods. In accordance with § 250.14(c), the 
school food authority may commingle 
donated foods and purchased foods in 
storage and maintain a single inven-
tory record of such commingled foods, 
in a single inventory management sys-
tem. 

(b) Use of donated foods in the non-
profit school food service. The school 
food authority must use donated foods, 
as much as is practical, in the lunches 
served to schoolchildren, for which 
they receive an established per-meal 
value of donated food assistance each 
school year. However, the school food 
authority may also use donated foods 
in other activities of the nonprofit 
school food service. Revenues received 
from such activities must accrue to the 
school food authority’s nonprofit 
school food service account, in accord-

ance with § 210.14 of this chapter. Some 
examples of such activities in which 
donated foods may be used include: 

(1) School breakfasts or other meals 
served in child nutrition programs; 

(2) A la carte foods sold to school-
children; 

(3) Meals served to adults directly in-
volved in the operation and adminis-
tration of the nonprofit school food 
service, and to other school staff; and 

(4) Training in nutrition, health, food 
service, or general home economics in-
struction for students. 

(c) Use of donated foods outside of the 
nonprofit school food service. The school 
food authority should not use donated 
foods in meals or other activities that 
do not benefit primarily school-
children, such as banquets or catered 
events. However, as their use in such 
activities may not always be avoided 
(e.g., if donated foods are commingled 
with purchased foods in a single inven-
tory management system), the school 
food authority must ensure reimburse-
ment to the nonprofit school food serv-
ice for the value of donated foods used 
in such activities. When such reim-
bursement may not be based on actual 
usage of donated foods (e.g., in a single 
inventory management system), the 
school food authority must establish 
an alternate method of reimburse-
ment—e.g., by including the current 
per-meal value of donated food assist-
ance in the price charged for the meal 
or other activity. 

(d) Use of donated foods in a contract 
with a food service management company. 
When the school food authority con-
tracts with a food service management 
company to conduct the food service, 
in accordance with § 210.16 of this chap-
ter, it must ensure compliance with re-
quirements in subpart D of this part, 
which address the treatment of do-
nated foods under such contract. The 
school food authority must also ensure 
compliance with the use of donated 
foods in paragraphs (b) and (c) of this 
section under its contract with a food 
service management company. 

(e) School food authorities acting as a 
collective unit. Two or more school food 
authorities may conduct activities of 
the nonprofit school food service as a 
collective unit (e.g., in a school co-op 
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§ 250.61 Summer Food Service Pro-
gram (SFSP). 

(a) Distribution of donated foods in 
SFSP. The Department provides do-
nated foods in SFSP to distributing 
agencies, which provide them to eligi-
ble service institutions participating in 
SFSP for use in serving nutritious 
meals to needy children primarily in 
the summer months, in their nonprofit 
food service programs. Distributing 
agencies and service institutions in 
SFSP must also adhere to Federal reg-
ulations in 7 CFR part 225, as applica-
ble. 

(b) Types and quantities of donated 
foods distributed. The distributing agen-
cy receives donated foods available 
under Section 6 and Section 14 of the 
Richard B. Russell National School 
Lunch Act (42 U.S.C. 1755 and 1762), and 
may also receive donated foods under 
Section 32 (7 U.S.C. 612c), Section 416 (7 
U.S.C. 1431), or Section 709 (7 U.S.C. 
1446a–1), as available, for distribution 
to eligible service institutions partici-
pating in SFSP. Section 6 donated 
foods are provided to distributing agen-
cies in accordance with the number of 
meals served in the State in the pre-
vious school year that are eligible for 
donated food support, in accordance 
with 7 CFR part 225. 

(c) Distribution of donated foods to 
service institutions in SFSP. The distrib-
uting agency provides donated food as-
sistance to eligible service institutions 
participating in SFSP based on the 
number of meals served that are eligi-
ble for donated food support, in accord-
ance with 7 CFR part 225. 

(d) Use of donated foods in a contract 
with a food service management company. 
A service institution may use donated 
foods in a contract with a food service 
management company to conduct the 
food service. The contract must meet 
the requirements in subpart D of this 
part with respect to donated foods, and 
must also meet requirements in 7 CFR 
part 225, 2 CFR part 200, subpart D and 
appendix II, Contract Provisions for 
Non-Federal Entity Contracts Under 
Federal Awards, and USDA imple-
menting regulations at 2 CFR parts 400 
and 416, as applicable, with respect to 
the formation of such contracts. 

(e) Applicability of other requirements 
in this subpart to SFSP. The require-

ments in this subpart relating to the 
ordering, storage and inventory man-
agement, and use of donated foods in 
NSLP, also apply to SFSP. 

[73 FR 46185, Aug. 8, 2008. Redesignated and 
amended at 81 FR 23112, Apr. 19, 2016] 

Subpart F—Household Programs 

S



579 

Food and Nutrition Service, USDA § 250.68 

§ 250.65 Food Distribution Program on 
Indian Reservations (FDPIR). 

(a) Distribution of donated foods in 
FDPIR. The Department provides do-
nated foods in FDPIR to the distrib-
uting agency (i.e., the State agency, in 
accordance with 7 CFR parts 253 and 
254, which may be an Indian Tribal Or-
ganization) for further distribution, in 
accordance with 7 CFR parts 253 and 
254. The State agency must comply 
with the requirements of this part in 
the distribution, control, and use of do-
nated foods, to the extent that such re-
quirements are not inconsistent with 
the requirements in 7 CFR parts 253 
and 254. 

(b) Types of donated foods distributed. 
Donated foods distributed in FDPIR in-
clude Section 4(a) foods, and donated 
foods provided under Section 32, Sec-
tion 416, or Section 709, as available125 -1.1m). the Stat6 
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each year to State Units on Aging. The 
State agencies may choose to receive 
all, or part, of the grant as donated 
foods, on behalf of its elderly nutrition 
projects. The Department is respon-
sible for the purchase of the donated 
foods and their delivery to State Units 
on Aging. ACL is responsible for trans-
ferring funds to the Department for the 
cost of donated food purchases and for 
expenses related to such purchases. 

(b) Types and quantities of donated 
foods distributed. Each State Unit on 
Aging, and its elderly nutrition 
projects, may receive any types of do-
nated foods available in food distribu-
tion or child nutrition programs, to the 
extent that such foods may be distrib-
uted cost-effectively. Each State Unit 
on Aging may receive donated foods 
with a value equal to its NSIP grant. 
Each State Unit on Aging and elderly 
nutrition project may also receive do-
nated foods under Section 32, Section 
416, and Section 709, as available, and 
under Section 14 (42 U.S.C. 1762(a)). 

(c) Role of distributing agency. The De-
partment delivers NSIP donated foods 
to distributing agencies, which dis-
tribute them to elderly nutrition 
projects selected by each State Unit on 
Aging. The distributing agency may 
only distribute donated foods to elderly 
nutrition projects with which they 
have signed agreements. The agree-
ments must contain provisions that de-
scribe the roles of each party in ensur-
ing that the desired donated foods are 
ordered, stored, and distributed in an 
effective manner. 

(d) Donated food values used in cred-
iting a State Unit on Aging’s NSIP grant. 
FNS uses the average price (cost per 
pound) for USDA purchases of a do-
nated food made in a contract period in 
crediting a State Unit on Aging’s NSIP 
grant. 

(e) Coordination between FNS and 
ACL. FNS and ACL coordinate their re-
spective roles in NSIP through the exe-
cution of annual agreements. The 
agreement ensures that ACL transfers 
funds to FNS sufficient to purchase the 
donated foods requested by State Units 
on Aging, and to meet expenses related 
to such purchases. The agreement also 
authorizes FNS to carry over any such 
funds that are not used in the current 
fiscal year to make purchases of do-

nated foods for the appropriate State 
Units on Aging in the following fiscal 
year. 

[81 FR 23113, Apr. 19, 2016] 

§ 250.69 Disasters. 
(a) Use of donated foods to provide con-

gregate meals. The distributing agency 
may provide donated foods from cur-
rent inventories, either at the distrib-
uting or recipient agency level, to a 
disaster organization (as defined in 
§ 250.2), for use in providing congregate 
meals to persons in need of food assist-
ance as a result of a Presidentially de-
clared disaster or emergency (herein-
after referred to collectively as a ‘‘dis-
aster’’). FNS approval is not required 
for such use. However, the distributing 
agency must notify FNS that such as-
sistance is to be provided, and the pe-
riod of time that it is expected to be 
needed. The distributing agency may 
extend such period of assistance as 
needs dictate, but must notify FNS of 
such extension. 

(b) 

eoods frocution of3ods requested by Stat1675 Tw
 either atistance is0T*
.bx0 he distrib-

tion (as deffter referr distrined in , the app1vhattrren0 the app1vhato such purods reqssist-
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need of food assistance because of a sit-
uation of distress, as this term is de-
fined in § 250.2. If the situation of dis-
tress results from a natural event (e.g., 
a hurricane, flood, or snowstorm), such 
donated food assistance may be pro-
vided for a period not to exceed 30 days, 
without the need for FNS approval. 
However, the distributing agency must 
notify FNS that such assistance is to 
be provided. FNS approval must be ob-
tained to permit such donated food as-
sistance for a period exceeding 30 days. 
If the situation of distress results from 
other than a natural event (e.g., an ex-
plosion), FNS approval is required to 
permit donated food assistance for use 
in providing congregate meals for any 
period of time. 

(b) Use of donated foods for distribution 
to households. The distributing agency 
must receive FNS approval to provide 
donated foods from current inven-
tories, either at the distributing or re-
cipient agency level, to a disaster orga-
nization for distribution to households 
in need of food assistance because of a 
situation of distress. Such distribution 
may continue for the period of time 
that FNS determines necessary to 
meet the needs of such households. 
However, households receiving D-SNAP 
benefits are not eligible to receive such 
donated food assistance. 

(c) Approval of disaster organizations. 
Before distribution of donated foods to 
a disaster organization, the distrib-
uting agency must review and approve 
such organization’s application in ac-
cordance with applicable FNS guid-
ance, which must be submitted to the 
distributing agency either electroni-
cally or in written form. The distrib-
uting agency must also submit such 
application to FNS for review and ap-
proval before permitting distribution 
of donated foods in a situation of dis-
tress that is not the result of a natural 
event, or for any distribution of do-
nated foods to households. The disaster 
organization’s application must, to the 
extent possible, include the informa-
tion required in § 250.69(c). 

(d) Information from households. If the 
issuance of D-SNAP benefits has been 
approved, the distributing agency must 
ensure that the disaster organization 
obtains the information in § 250.69(d) 
from households receiving donated 

foods, and reports such information to 
the distributing agency. 

(e) Eligibility of emergency relief work-
ers for congregate meals. The disaster or-
ganization may use donated foods to 
provide meals to any emergency relief 
workers at the congregate feeding site 
that are directly engaged in providing 
relief assistance. 

(f) Reporting and recordkeeping require-
ments. The distributing agency must 
report to FNS the number and location 
of sites where donated foods are used in 
congregate meals or household dis-
tribution as these sites are established. 
The distributing agency must also re-
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(h) 


