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CACFP means the Child and Adult 
Care Food Program. 

Carrier means a commercial enter-
prise that transports donated foods 
from one location to another, but does 
not store such foods. 

Charitable institutions means public 
institutions or private nonprofit orga-
nizations that provide a meal service 
on a regular basis to predominantly el-
igible persons in the same place with-
out marked changes. Some types of 
charitable institutions are included 
in§ 250.67. 

Child care institution means a nonresi-
dential child care center that partici-
pates independently in CACFP, or that 
participates as a sponsoring organiza-
tion, in accordance with an agreement 
with the distributing agency. 

Child nutrition program means NSLP, 
CACFP, SFSP, or SBP. 

Commingling means the storage of do-
nated foods together with commer-
cially purchased foods. 

Commodity offer value means the min-
imum value of donated foods that the 
distributing agency must offer to a 
school food authority participating in 
NSLP each school year. The com-
modity offer value is equal to the na-
tional per-meal value of donated food 
assistance multiplied by the number of 
reimbursable lunches served by the 
school food authority in the previous 
school year. 

Commodity school means a school that 
operates a nonprofit food service, in ac-
cordance with 7 CFR part 210, but that 
receives additional donated food assist-
ance rather than the cash assistance 
available to it under Section 4 of the 
Richard B. Russell National School 
Lunch Act (42 U.S.C. 1753). 

Consignee means an entity (e.g., the 
distributing or recipient agency, a 
commercial storage facility, or a proc-
essor) that receives a shipment of do-
nated foods from a vendor or Federal 
storage facility. 

Contract value of the donated foods 
means the price assigned by the De-
partment to a donated food which must 
reflect the Department’s current acqui-
sition price. This may alternatively be 
referred to as the USDA purchase 
price. 

CSFP means the Commodity Supple-
mental Food Program. 

Department means the United States 
Department of Agriculture (USDA). 

DHHS means the United States De-
partment of Health and Human Serv-
ices. 

Disaster means a Presidentially de-
clared disaster or emergency, in ac-
cordance with Section 412 or 413 of the 
Robert T. Stafford Disaster Relief and 
Emergency Assistance Act (42 U.S.C. 
5179–5180), in which Federal assistance, 
including donated food assistance, may 
be provided to persons in need of such 
assistance as a result of the disaster or 
emergency. 

Disaster organization means an orga-
nization authorized by FNS or a dis-
tributing agency, when appropriate, to 
provide assistance to survivors of a dis-
aster or a situation of distress. 

Distributing agency means a State 
agency selected by the Governor of the 
State or the State legislature to dis-
tribute donated foods in the State, in 
accordance with an agreement with 
FNS, and with the requirements in this 
part and other Federal regulations, as 
applicable (e.g., a State agency distrib-
uting donated foods in CSFP must 
comply with requirements in 7 CFR 
part 247). Indian Tribal Organizations 
may act as a distributing agency in the 
distribution of donated foods on, or 
near, Indian reservations, as provided 
for in applicable Federal regulations 
(e.g., 7 CFR part 253 or 254 for FDPIR). 
A distributing agency may also be re-
ferred to as a State distributing agen-
cy. 

Distribution charge means the cumu-
lative charge imposed by distributing 
agencies on school food authorities to 
help meet the costs of storing and dis-
tributing donated foods, and adminis-
trative costs related to such activities. 

Distributor means a commercial food 
purveyor or handler who is independent 
of a processor and charges and bills for 
the handling of donated foods, and/or 
sells and bills for the end products de-
livered to recipient agencies. 

Donated foods means foods purchased 
by USDA for donation in food assist-
ance programs, or for donation to enti-
ties assisting eligible persons, in ac-
cordance with legislation authorizing 
such purchase and donation. Donated 
foods are also referred to as USDA 
Foods. 
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Elderly nutrition project means a re-
cipient agency selected by the State 
Unit on Aging to receive assistance in 
NSIP, which may include donated food 
assistance. 

Eligible persons means persons in need 
of food assistance as a result of their: 

(1) Economic status; 
(2) Eligibility for a specific food as-

sistance program; or 
(3) Eligibility as survivors of a dis-

aster or a situation of distress. 
End product means a food product 
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all of the processor’s processing facili-
ties are located. 

Multi-food shipment means a shipment 
from a Federal storage facility that 
usually includes more than one type of 
donated food. 

Multi-State processor means a proc-
essor that has entered into agreements 
with distributing or recipient agencies 
in more than one State, or that has en-
tered into one or more agreements 
with distributing or recipient agencies 
that are located in a State other than 
the State in which the processor’s 
processing facilities or business office 
is located. 

National per-meal value means the 
value of donated foods provided for 
each reimbursable lunch served in 
NSLP in the previous school year, and 
for each reimbursable lunch and supper 
served in CACFP in the previous school 
year, as established in sections 6(c) and 
17(h)(1)(B) of the Richard B. Russell 
National School Lunch Act ((42 U.S.C. 
1755(c) and 1766(h)(1)(B)). 

National processing agreement means 
an agreement between FNS and a 
multi-State processor to process do-
nated foods into end products for sale 
to distributing or recipient agencies. 

Nonprofit organization means a pri-
vate organization with tax-exempt sta-
tus under the Internal Revenue Code. 
Nonprofit organizations operated ex-
clusively for religious purposes are 
automatically tax-exempt under the 
Internal Revenue Code. 

Nonprofit school food service means all 
food service operations conducted by 
the school food authority principally 
for the benefit of schoolchildren, all of 
the revenue from which is used solely 
for the operation or improvement of 
such food services. 

NSIP means the Nutrition Services 
Incentive Program administered by the 
DHHS ACL. 

NSLP means the National School 
Lunch Program. 

Out-of-condition donated foods means 
donated foods that are no longer fit for 
human consumption as a result of 
spoilage, contamination, infestation, 
adulteration, or damage. 

Performance supply and surety bond 
means a written instrument issued by 
a surety company which guarantees 
performance and supply of end prod-

ucts by a processor under the terms of 
a processing contract. 

Processing means a commercial enter-
prise’s use of a commercial facility to: 

(1) Convert donated foods into an end 
product; 

(2) Repackage donated foods; or 
(3) Use donated foods in the prepara-

tion of meals. 
Processor means a commercial enter-

prise that processes donated foods at a 
commercial facility. 

Recipient agencies means agencies or 
organizations that receive donated 
foods for distribution to eligible per-
sons or for use in meals provided to eli-
gible persons, in accordance with 
agreements with a distributing or sub-
distributing agency, or with another 
recipient agency. Local agencies in 
CSFP, and Indian Tribal Organizations 
distributing donated foods to eligible 
persons through FDPIR in a State in 
which the State government admin-
isters FDPIR, are considered recipient 
agencies in this part. 

Recipients means persons receiving 
donated foods, or a meal containing do-
nated foods, provided by recipient 
agencies. 

Recipient agency processing agreement 
means a recipient agency’s agreement 
with a processor to process donated 
foods and to purchase the finished end 
products. 

Reimbursable meals means meals that 
meet the nutritional standards estab-
lished in Federal regulations per-
taining to NSLP, SFSP, or CACFP, and 
that are served to eligible recipients. 

Replacement value means the price as-
signed by the Department to a donated 
food which must reflect the current 
price in the market to ensure com-
pensation for donated foods lost in 
processing or other activities. The re-
placement value may be changed by 
the Department at any time. 

SAE funds means Federal funds pro-
vided to State agencies for State ad-
ministrative expenses, in accordance 
with 7 CFR part 235. 

SBP means the School Breakfast Pro-
gram. 

School food authority means the gov-
erning body responsible for the admin-
istration of one or more schools, and 
that has the legal authority to operate 
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NSLP or be otherwise approved by FNS 
to operate NSLP. 

School year means the period of 12 
months beginning July 1 of any cal-
endar year and ending June 30 of the 
following calendar year. 

Section 4(a) means section 4(a) of the 
Agriculture and Consumer Protection 
Act of 1973 (7 U.S.C. 612c note), which 
authorizes the Department to purchase 
donated foods to maintain the tradi-
tional level of assistance for food as-
sistance programs authorized by law, 
including, but not limited to, CSFP, 
FDPIR, and disaster assistance. 

Section 6 means section 6 of the Rich-
ard B. Russell National School Lunch 
Act (42 U.S.C. 1755), which authorizes 
the Department to provide a specified 
value of donated food assistance in 
NSLP. 

Section 14 means section 14 of the 
Richard B. Russell National School 
Lunch Act (42 U.S.C. 1762a), which au-
thorizes the Department to use Section 
32 or Section 416 funds to maintain the 
annually programmed levels of donated 
food assistance in child nutrition pro-
grams. 

Section 27 means section 27 of the 
Food and Nutrition Act of 2008 (7 U.S.C. 
2036), which authorizes the purchase of 
donated foods for distribution in 
TEFAP. 

Section 32 means section 32 of Public 
Law 74–320 (7 U.S.C. 612c), which au-
thorizes the Department to purchase 
primarily perishable foods to remove 
market surpluses, and to donate them 
for use in domestic food assistance pro-
grams or by charitable institutions. 

Section 311 means section 311 of the 
Older Americans Act of 1965 (42 U.S.C. 
3030a), which permits State Units on 
Aging to receive all or part of their 
NSIP grant as USDA donated foods. 

Section 416 means section 416 of the 
Agricultural Act of 1949 (7 U.S.C. 1431), 
which authorizes the Department to 
purchase nonperishable foods to sup-
port market prices, and to donate them 
for use in domestic food assistance pro-
grams or by charitable institutions. 

Section 709 means section 709 of the 
Food and Agricultural Act of 1965 (7 
U.S.C. 1446a–1), which authorizes the 
Department to purchase dairy products 
to meet authorized levels of assistance 
in domestic food assistance programs 

when such assistance cannot be met by 
Section 416 food purchases. 

Service institution means recipient 
agencies that participate in SFSP. 

SFSP means the Summer Food Serv-
ice Program. 

Similar replacement means the re-
placement of a loss of donated food 
with another type of food from the 
same food category (e.g., dairy, grain, 
meat/meat alternate, vegetable, fruit, 
etc.) that is of U.S. origin, of equal or 
better quality than that type of do-
nated food, and at least equal in value 
to the lost donated food. 

Single inventory management means 
the commingling in storage of donated 
foods and foods from other sources, and 
the maintenance of a single inventory 
record of such commingled foods. 

Situation of distress means a natural 
catastrophe or other event that does 
not meet the definition of disaster in 
this section, but that, in the deter-
mination of the distributing agency, or 
of FNS, as applicable, warrants the use 
of donated foods to assist survivors of 
such catastrophe or other event. A sit-
uation of distress may include, for ex-
ample, a hurricane, flood, snowstorm, 
or explosion. 

SNAP means the Supplemental Nutri-
tion Assistance Program. 

Split shipment means a shipment of 
donated foods from a vendor that is 
split between two or more distributing 
or recipient agencies, and that usually 
includes more than one stop-off or de-
livery location. 

State means any State of the United 
States, the District of Columbia, Puer-
to Rico, the Virgin Islands, Guam, and 
American Samoa. 

State Participation Agreement means a 
distributing agency’s agreement with a 
multi-State processor to permit the 
sale of finished end products produced 
under the processor’s National Proc-
essing Agreement to eligible recipient 
agencies in the State or to directly 
purchase such finished end products. 

State Unit on Aging means: 
(1) The State agency that has been 

approved by DHHS to administer NSIP; 
or 

(2) The Indian Tribal Organization 
that has been approved by DHHS to ad-
minister NSIP. 
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out-of-condition (as this term is de-
fined in § 250.2), or are not in accord-
ance with ordered amounts. The dis-
tributing or recipient agency, or other 
consignee, must provide notification of 
the receipt of donated food shipments 
to FNS, through electronic means, and 
must maintain an electronic record of 
receipt of all donated food shipments. 

(c) Replacement of donated foods. The 
vendor is responsible for the replace-
ment of donated foods that are deliv-
ered out-of-condition. Such responsi-
bility extends until expiration of the 
vendor warranty period included in the 
vendor contract with USDA. In all 
cases, responsibility for replacement is 
contingent on the determination that 
the foods were out-of-condition at the 
time of delivery. Replacement must be 
in-kind, unless FNS approves similar 
replacement (the terms in-kind and 
similar replacement are defined in 
§ 250.2). If FNS determines that phys-
ical replacement of donated foods is 
not cost-effective or efficient, FNS 
may: 

(1) Approve payment by the vendor to 
the distributing or recipient agency, as 
appropriate, for the value of the do-
nated foods at time of delivery (or at 
another value determined by FNS); or 

(2) Credit the distributing agency’s 
entitlement, as feasible. 

(d) Payment of costs relating to ship-
ments. The Department is responsible 
for payment of processing, transpor-
tation, handling, or other costs in-
curred up to the time of delivery of do-
nated foods to a distributing or recipi-
ent agency, or other consignee, as the 
Department deems in its best interest. 
However, the distributing or recipient 
agency, or other consignee, is respon-
sible for payment of any delivery 
charges that accrue as a result of such 
consignee’s failure to comply with pro-
cedures in FNS instructions—e.g., fail-
ure to provide for the unloading of a 
shipment of donated foods within a des-
ignated time period. 

(e) Transfer of title. In general, title to 
donated foods transfers to the distrib-
uting agency or recipient agency, as 
appropriate, upon acceptance of the do-
nated foods at the time and place of de-
livery. Title to donated foods provided 
to a multi-State processor, in accord-
ance with its National Processing 

Agreement, transfers to the distrib-
uting agency or recipient agency, as 
appropriate, upon acceptance of the 
finished end products at the time and 
place of delivery. However, when a re-
cipient agency has contracted with a 
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and USDA implementing regulations at 
2 CFR part 400. The distributing agency 
must maintain a record of costs in-
curred in storing and distributing do-
nated foods and related administrative 
costs, and the source of funds used to 
pay such costs. 

(c) FNS approval of amount of State 
distributing agency distribution charge to 
school food authorities and other recipient 
agencies in child nutrition programs. In 
determining the amount of a new dis-
tribution charge, or in increasing the 
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(1) Annually, if it receives, on aver-
age, more than $5,000,000 in donated 
foods for processing per year; 

(2) Every two years, if it receives, on 
average, between $1,000,000 and 
$5,000,000 in donated foods for proc-
essing per year; or 

(3) Every three years, if it receives, 
on average, less than $1,000,000 in do-
nated foods for processing per year. 

(c) Post-audit actions required of proc-
essors. In-State processors must submit 
a copy of the audit to the distributing 
agency for review by December 31st of 
each year in which an audit is required. 
The distributing agency must ensure 
that in-State processors provide a cor-
rective action plan with timelines for 
correcting deficiencies identified in the 
audit, and must ensure that such defi-
ciencies are corrected. Multi-State 
processors must submit a copy of the 
audit, and a corrective action plan 
with timelines for correcting defi-
ciencies identified in the audit, as ap-
propriate, to FNS for review by Decem-
ber 31st of each year in which an audit 
is required. FNS may conduct an audit 
or investigation of a processor to en-
sure correction of deficiencies, in ac-
cordance with § 250.3(b). 

(d) Failure to meet audit requirements. 
If a distributing agency or recipient 
agency fails to obtain the required 
audit, or fails to correct deficiencies 
identified in the audit, FNS may with-
hold, suspend, or terminate the Federal 
award. If an in-State processor fails to 
obtain the required audit, or fails to 
correct deficiencies identified in the 
audit, a distributing or recipient agen-
cy may terminate the processing agree-
ment, and may not extend or renew 
such an agreement. Additionally, FNS 
may prohibit the further distribution 
of donated foods to such processor. If a 
multi-State processor fails to obtain a 
required audit, or fails to correct defi-
ciencies identified in the audit, FNS 
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party to provide donated foods to a 
processor for processing. The agree-
ments described below are required in 
addition to, not in lieu of, competi-
tively procured contracts required in 
accordance with § 250.31. The processing 
agreement must be signed by an au-
thorized individual for the processor. 
The different types of processing agree-
ments are described in this section. 

(c) National Processing Agreement. A 
multi-State processor must enter into 
a National Processing Agreement with 
FNS in order to process donated foods 
into end products in accordance with 
end product data schedules approved by 
FNS. FNS also holds and manages such 
processor’s performance bond or letter 
of credit under its National Processing 
Agreement, in accordance with § 250.32. 
FNS does not itself procure or purchase 
end products under a National Proc-
essing Agreement. A multi-State proc-
essor must also enter into a State Par-
ticipation Agreement with the distrib-
uting agency in order to sell nationally 
approved end products in the State, in 
accordance with paragraph (d) of this 
section. 

(d) State Participation Agreement. The 
distributing agency must enter into a 
State Participation Agreement with a 
multi-State processor to permit the 
sale of end products produced under the 
processor’s National Processing Agree-
ment to eligible recipient agencies in 
the State or to directly purchase such 
end products. The distributing agency 
may include other State-specific proc-
essing requirements in its State Par-
ticipation Agreement, such as the 
methods of end product sales per-
mitted, in accordance with § 250.36, or 
the use of labels attesting to fulfill-
ment of meal pattern requirements in 
child nutrition programs. The distrib-
uting agency must utilize the following 
criteria in its selection of processors 
with which it enters into agreements. 
These criteria will be reviewed by the 
appropriate FNS Regional Office dur-
ing the management evaluation review 
of the distributing agency. 

(1) The nutritional contribution pro-
vided by end products; 

(2) The marketability or accept-
ability of end products; 

(3) The means by which end products 
will be distributed; 

(4) Price competitiveness of end prod-
ucts and processing yields of donated 
foods; 

(5) Any applicable labeling require-
ments; and 

(6) The processor’s record of ethics 
and integrity, and capacity to meet 
regulatory requirements. 

(e) In-State Processing Agreement. A 
distributing agency must enter into an 
In-State Processing Agreement with an 
in-State processor to process donated 
foods into finished end products, unless 
it permits recipient agencies to enter 
into Recipient Agency Processing 
Agreements for such purpose, in ac-
cordance with paragraph (f) of this sec-
tion. Under an In-State Processing 
Agreement, the distributing agency ap-
proves end product data schedules (ex-
cept red meat and poultry) submitted 
by the processor, holds and manages 
the processor’s performance bond or 
letter of credit, in accordance with 
§ 250.32, and assures compliance with 
other processing requirements. The dis-
tributing agency may also purchase 
the finished end products for distribu-
tion to eligible recipient agencies in 
the State under an In-State Processing 
Agreement, or may permit recipient 
agencies to purchase such end prod-
ucts, in accordance with applicable 
procurement requirements. In the lat-
ter case, the In-State Processing 
Agreement is often called a ‘‘master 
agreement.’’ A distributing agency 
that procures end products on behalf of 
recipient agencies, or that limits re-
cipient agencies’ access to the procure-
ment of specific end products through 
its master agreements, must utilize the 
following criteria in its selection of 
processors with which it enters into 
agreements. These criteria will be re-
viewed by the appropriate FNS Re-
gional Office during the management 
evaluation review of the distributing 
agency. 

(1) The nutritional contribution pro-
vided by end products; 

(2) The marketability or accept-
ability of end products; 

(3) The means by which end products 
will be distributed; 

(4) Price competitiveness of end prod-
ucts and processing yields of donated 
foods; 
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other donated foods, or will use com-
mercially purchased foods of the same 
generic identity, of U.S. origin, and of 
equal of better quality than the do-
nated foods, in the recipient agency’s 
food service; 

(7) Assurance that the procurement 
of processed end products on behalf of 
the recipient agency, as applicable, 
will ensure compliance with the re-
quirements in subpart C of 7 CFR part 
250 and with the provisions of distrib-
uting or recipient agency processing 
agreements, and will ensure crediting 
of the recipient agency for the value of 
donated foods contained in such end 
products at the processing agreement 
value; 

(8) Assurance that the food service 
management company will not itself 
enter into the processing agreement 
with the processor required in subpart 
C of 7 CFR part 250; 

(9) Assurance that the food service 
management company will comply 
with the storage and inventory require-
ments for donated foods; 

(10) A statement that the distrib-
uting agency, subdistributing agency, 
or recipient agency, the Comptroller 
General, the Department of Agri-
culture, or their duly authorized rep-
resentatives, may perform onsite re-
views of the food service management 
company’s food service operation, in-
cluding the review of records, to ensure 
compliance with requirements for the 
management and use of donated foods; 

(11) A statement that the food service 
management company will maintain 
records to document its compliance 
with requirements relating to donated 
foods, in accordance with § 250.54(b); 
and 

(12) A statement that extensions or 
renewals of the contract, if applicable, 
are contingent upon the fulfillment of 
all contract provisions relating to do-
nated foods. 

(b) Required contract provisions in cost- 
reimbursable contracts. A cost-reimburs-
able contract must include the same 
provisions as those required for a fixed- 
price contract in paragraph (a) of this 
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need of food assistance because of a sit-
uation of distress, as this term is de-
fined in § 250.2. If the situation of dis-
tress results from a natural event (e.g., 
a hurricane, flood, or snowstorm), such 
donated food assistance may be pro-
vided for a period not to exceed 30 days, 
without the need for FNS approval. 
However, the distributing agency must 
notify FNS that such assistance is to 
be provided. FNS approval must be ob-
tained to permit such donated food as-
sistance for a period exceeding 30 days. 
If the situation of distress results from 
other than a natural event (e.g., an ex-
plosion), FNS approval is required to 
permit donated food assistance for use 
in providing congregate meals for any 
period of time. 

(b) Use of donated foods for distribution 
to households. The distributing agency 
must receive FNS approval to provide 
donated foods from current inven-
tories, either at the distributing or re-
cipient agency level, to a disaster orga-
nization for distribution to households 
in need of food assistance because of a 
situation of distress. Such distribution 
may continue for the period of time 
that FNS determines necessary to 
meet the needs of such households. 
However, households receiving D-SNAP 
benefits are not eligible to receive such 
donated food assistance. 

(c) Approval of disaster organizations. 
Before distribution of donated foods to 
a disaster organization, the distrib-
uting agency must review and approve 
such organization’s application in ac-
cordance with applicable FNS guid-
ance, which must be submitted to the 
distributing agency either electroni-
cally or in written form. The distrib-
uting agency must also submit such 
application to FNS for review and ap-
proval before permitting distribution 
of donated foods in a situation of dis-
tress that is not the result of a natural 
event, or for any distribution of do-
nated foods to households. The disaster 
organization’s application must, to the 
extent possible, include the informa-
tion required in § 250.69(c). 

(d) Information from households. If the 
issuance of D-SNAP benefits has been 
approved, the distributing agency must 
ensure that the disaster organization 
obtains the information in § 250.69(d) 
from households receiving donated 

foods, and reports such information to 
the distributing agency. 

(e) Eligibility of emergency relief work-
ers for congregate meals. The disaster or-
ganization may use donated foods to 
provide meals to any emergency relief 
workers at the congregate feeding site 
that are directly engaged in providing 
relief assistance. 

(f) Reporting and recordkeeping require-
ments. The distributing agency must 
report to FNS the number and location 
of sites where donated foods are used in 
congregate meals or household dis-
tribution as these sites are established. 
The distributing agency must also re-




